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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 205

[Doc. No. AMS-NOP-21-0073]

RIN 0581-AE06

National Organic Program (NOP);

Organic Livestock and Poultry
Standards; Correction

AGENCY: Agricultural Marketing Service,
Department of Agriculture (USDA).
ACTION: Final rule; correction.

SUMMARY: The Agricultural Marketing
Service (AMS) is correcting non-
substantive errors in the regulatory text
of the Organic Livestock and Poultry
Standards (OLPS) final rule published
on November 2, 2023. The corrections
are intended to improve readability and
clarity.

DATES: Effective January 12, 2024.

FOR FURTHER INFORMATION CONTACT: Erin
Healy, Director, Standards Division;
Telephone: (202) 720-3252; Email:
erin.healy@usda.gov.

SUPPLEMENTARY INFORMATION: The OLPS
final rule published on November 2,
2023 (88 FR 75394), delayed December
13, 2023 (88 FR 86259), amends the
USDA organic regulations related to the
production of livestock, including
poultry, marketed as organic. This
action corrects five errors in the OLPS
regulatory text published on November
2, 2023, to improve the readability and
clarity of the rule. The corrections do
not change the meaning of the
regulations.

Section 553 of the Administrative
Procedure Act, 5 U.S.C.553(b)(B),
provides that, when an agency for good
cause finds that notice and public
procedure are impracticable,
unnecessary, or contrary to the public
interest, an agency may issue a rule
without providing notice and an
opportunity for public comment. AMS
has determined that there is good cause

for making these corrections final
without prior proposal and opportunity
for comment because AMS is merely
correcting minor non-substantive errors
and omissions in the regulatory text.
Accordingly, AMS finds that there is
good cause to dispense with notice and
public procedure under 5 U.S.C.
553(b)(B). With respect to the effective
date, this final rule correction is not
substantive in nature, and there is good
cause to dispense with a 30-day delayed
effective date. This final rule correction
will be effective January 12, 2024, in
conjunction with the entirety of the
rule, as provided by FR Doc. 2023—
27255 (88 FR 86259; December 13,
2023).

Corrections

In FR Doc. 2023—-23726 appearing in
the Federal Register of November 2,
2023, at 88 FR 75394, the following
corrections are made:

§205.2 [Corrected]

m 1. On page 75444, in the third column,
in §205.2, in the definition of Cattle
wattling, “The surgical separation of
two layers of the skin from the
connective tissue for along a 2-to-4-inch
path” is corrected to read “The surgical
separation of two layers of the skin from
the connective tissue along a 2-to-4-inch
path”.

§205.239 [Corrected]

m 2. On page 75447, in the first column,
in § 205.239, in paragraph (c)(4),
“provide each animal with an average of
at least 30 percent DMI” is corrected to
read “provide each animal with an
average of at least 30 percent dry matter
intake (DMI)”.

§205.241 [Corrected]

m 3. On page 75447, in the second
column, in § 205.241, in paragraph (a),
“including: year-round access to
outdoors;” is corrected to read,
“including: year-round access to the
outdoors;”.

m 4. On page 75447, in the third column,
in § 205.241, in paragraph (b)(4)(), “a
certifier may approve practices that
provide less than 1 linear feet per 360
birds” is corrected to read, “a certifier
may approve practices that provide less
than 1 linear foot per 360 birds”.

m 5. On page 75448, in the second
column, in § 205.241, in paragraph
(d)(8), “For 4-H, National FFA
Organization, and other youth projects,

provided that temporary confinement
for no more than one week prior to a fair
or other demonstration,” is corrected to
read, “For 4—H, National FFA
Organization, and other youth projects,
for no more than one week prior to a fair
or other demonstration,”.

Erin Morris,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2023-28499 Filed 12-27-23; 8:45 am]
BILLING CODE P

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 106

[CIS No. 2757-23; DHS Docket No. USCIS-
2018-0003]

RIN 1615-ZC05

Adjustment to Premium Processing
Fees

AGENCY: U.S. Citizenship and
Immigration Services, DHS.

ACTION: Final rule.

SUMMARY: The Department of Homeland
Security (DHS) is increasing premium
processing fees charged by U.S.
Citizenship and Immigration Services
(USCIS) to reflect the amount of
inflation from June 2021 through June
2023 according to the Consumer Price
Index for All Urban Consumers. The
adjustment increases premium
processing fees from $1,500 to $1,685,
$1,750 to $1,965, and $2,500 to $2,805.
DATES:

Effective date: This rule is effective on
February 26, 2024.

Compliance date: Requests for
premium processing postmarked on or
after February 26, 2024 must include the
new fee.

FOR FURTHER INFORMATION CONTACT:
Carol Cribbs, Deputy Chief Financial
Officer, U.S. Citizenship and
Immigration Services, Department of
Homeland Security, 5900 Capital
Gateway Drive, Camp Springs, MD
20746; telephone 240-721-3000 (this is
not a toll-free number).

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR—Code of Federal Regulations
CPI—Consumer Price Index
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CPI-U—Consumer Price Index for All Urban
Consumers DHS—Department of
Homeland Security

E.O.—Executive Order

Form I-129—Petition for a Nonimmigrant
Worker

Form [-140—Immigrant Petition for Alien
Workers

Form I-539—Application to Extend/Change
Nonimmigrant Status

Form I-765—Application for Employment
Authorization

FY—Fiscal Year

INA—Immigration and Nationality Act

NEPA—National Environmental Protection
Act

NIW—National Interest Waiver

SBREFA—Small Business Regulatory
Enforcement Fairness Act of 1996

USCIS—U.S. Citizenship and Immigration
Services

USCIS Stabilization Act—Emergency
Stopgap USCIS Stabilization Act

USCIS Stabilization Rule—Implementation of
the Emergency Stopgap USCIS
Stabilization Act Final Rule, published
March 30, 2022

I. Background and Authority

Section 286(u) of the INA, 8 U.S.C.
1356(u), provides the Secretary with
authority to establish and collect a
premium fee for the premium
processing of certain immigration
benefit types.! Premium processing
means that DHS collects a fee in
addition to the regular filing fee from
persons seeking expedited processing of
eligible immigration benefit requests.2

On October 1, 2020, the Continuing
Appropriations Act, which included the
Emergency Stopgap USCIS Stabilization
Act (USCIS Stabilization Act), set new
fees for premium processing of
immigration benefit requests that had
been designated for premium processing
as of August 1, 2020, and expanded
DHS authority to establish and collect
new premium processing fees, and to
use those additional funds for expanded
purposes. See Emergency Stopgap
USCIS Stabilization Act, Public Law
116-159, sec. 4102 (Oct. 1, 2020); INA
sec. 286(u), 8 U.S.C. 1356(u).

On October 16, 2020, USCIS
announced it would increase the fees for
premium processing, as required by the
USCIS Stabilization Act, effective
October 19, 2020.3 As of that date, the
fee for Form I-907, Request for Premium
Processing Service, increased from
$1,440 to $2,500 for all immigration

1“Premium fees”” and “premium processing fees”
are used interchangeably throughout this rule.

2 See 8 CFR 1.2 for the definition of “Benefit
request”; See 8 CFR 106.4 for those immigration
benefit requests currently eligible for premium
processing.

3 See USCIS, Premium Processing Fee Increase
Effective Oct. 19, 2020, https://www.uscis.gov/
news/premium-processing-fee-increase-effective-
oct-19-2020 (last visited July 19, 2023).

benefit requests that were designated for
premium processing as of August 1,
2020, with the exception that the
premium processing fee for petitioners
filing Form I-129, Petition for a
Nonimmigrant Worker, requesting H-2B
or R—1 nonimmigrant status increased
from $1,440 to $1,500. USCIS further
announced that, while the USCIS
Stabilization Act gave USCIS the ability
to expand premium processing to
additional forms and immigration
benefit requests, USCIS was not yet
taking such action and that any
expansion of premium processing to
other forms would be implemented as
provided in the legislation.*

Effective May 31, 2022, DHS amended
its premium processing regulations to
codify the fees set by the USCIS
Stabilization Act and establish new fees
and processing timeframes consistent
with the conditions and eligibility
requirements set forth by section
4102(b)(1) of the USCIS Stabilization
Act. See Final rule, Implementation of
the Emergency Stopgap USCIS
Stabilization Act (USCIS Stabilization
Rule), 87 FR 18227 (Mar. 30, 2022); see
also 8 CFR 106.4. The fees established
by the USCIS Stabilization Act and
codified by the USCIS Stabilization Rule
were as follows:

© For all immigration benefit requests
that were designated for premium
processing as of August 1, 2020,
increased from $1,440 to $2,500, with
the exception that the premium
processing fee for petitioners filing
Form I-129, Petition for a
Nonimmigrant Worker, requesting H-2B
or R—1 nonimmigrant status increased
from $1,440 to $1,500.5

O For those requesting premium
processing for EB—1 immigrant
classification as a multinational
executive or manager or EB-2
immigrant classification as a member of
professions with advanced degrees or
exceptional ability seeking a national
interest waiver (NIW) on Form I-140,
Immigrant Petition for Alien Working,
the fee was established as $2,500.6

O For those requesting premium
processing of a change of status to F-1,
F-2,]-1,J-2, M-1, or M-2
nonimmigrant status or a change of
status to or extension of stay in E-1, E—
2,E-3,H-4, L-2, O-3, P-4, or R-2
nonimmigrant status on Form I-539,

41d.

5 See USCIS Stabilization Act, Public Law 116—
159 at sec. 4102(a) (codified as amended at 8 U.S.C.
1356(u)(3)(A) (Oct. 1, 2020); USCIS Stabilization
Rule, 87 FR 18227,18231 (Mar. 30, 2022). See also
8 CFR 106.4(c).

6 See id. at sec. 4102(b)(1)(A) (Oct. 1, 2020);
USCIS Stabilization Rule, 87 FR 18227,18231 (Mar.
30, 2022). See also 8 CFR 106.4(c).

Application to Extend/Change
Nonimmigrant Status, the fee was
established as $1,750;7 and

O For those requesting premium
processing for employment
authorization on Form I-765,
Application for Employment
Authorization, the fee was established
as $1,500.8

USCIS is now increasing those
premium processing fees provided by
Congress in the USCIS Stabilization Act
and codified through the USCIS
Stabilization Rule by the inflationary
adjustment calculation provided by INA
286(u)(3)(C), 8 U.S.C. 1356(u)(3)(C). See
USCIS Stabilization Act, Public Law
116-159 (Oct. 1, 2020).

II. Basis for Adjustment

Section 286(u)(3)(C) of the INA, 8
U.S.C. 1356(u)(3)(C), provides that DHS
may adjust the premium fees on a
biennial basis by the percentage by
which the Consumer Price Index (CPI)
for All Urban Consumers for the month
of June preceding the date on which
such adjustment takes effect exceeds the
CPI for All Urban Consumers (CPI-U)
for the same month of the second
preceding calendar year. See also 8 CFR
106.4(d) (codifying section 286(u)(3)(C)
of the INA, 8 U.S.C. 1356(u)(3)(C) in 8
CFR part 106, USCIS Fee Schedule).

The USCIS Stabilization Act
established the current premium
processing fees and the authority for
DHS to adjust the premium fees on a
biennial basis on October 1, 2020. DHS
has not adjusted the statutory premium
fees since October 1, 2020. As
authorized by the USCIS Stabilization
Act, DHS is now increasing the statutory
premium fees as provided for by the
USCIS Stabilization Act by the
percentage by which the CPI-U for the
month of June preceding the date on
which such adjustment takes effect
exceeds the CPI-U for the same month
of the second preceding calendar year.
This rule is effective on February 26,
2024, therefore ‘‘the month of June
preceding the date on which such
adjustment takes effect” is June 2023.
As such, June 2021 is “the same month
of the second preceding calendar year,”
because it is two years before the June
“on which such adjustment takes
effect.” Therefore, DHS is using the
CPI-U as of June 2023 as the end point
and June 2021 as the starting point for
the period of inflation to establish the
new premium processing fees. In June

7 See id. at sec. 4102(b)(1)(B)&(C) (Oct. 1, 2020);
USCIS Stabilization Rule, 87 FR 18227,18231 (Mar.
30, 2022). See also 8 CFR 106.4(c).

8 See id. at sec. 4102(b)(1)(D) (Oct. 1, 2020);
USCIS Stabilization Rule, 87 FR 18227,18231 (Mar.
30, 2022). See also 8 CFR 106.4(c).
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2021 the CPI-U was 271.696, and in
June 2023 it was 305.109.° Therefore,
between June 2021 and June 2023, the
CPI-U increased by 12.30 percent.10
When this percentage increase is
applied to the current premium
processing fees, the premium processing
fees that were $1,500, increase to
$1,685; the premium processing fees
that were $1,750, increase to $1,965;
and the premium processing fees that
were $2,500, increase to $2,805.11 See
new 8 CFR 106.4(c).

A request for premium processing
postmarked on or after February 26,
2024 must include the new fee. A
premium processing request must be
submitted on USCIS Form I-907,
Request for Premium Processing, and in
the manner prescribed by USCIS in the
form instructions. If the request for
premium processing is submitted
together with the underlying
immigration benefit request, all required
fees in the correct amount must be paid.
The fee to request premium processing
service may not be waived and must be
paid in addition to, and in a separate
remittance from, other filing fees. See 8
CFR 106.4(b).

USCIS is adjusting current premium
processing fees to ensure that the
premium processing fees keep pace with
inflation as contemplated by Congress
in the USCIS Stabilization Act. It is
USCIS’ intention that premium
processing fees will be adjusted
biennially to consistently protect the
real dollar value of the premium
processing service that USCIS provides.
When making an inflationary
adjustment to the premium processing
fees provided by INA 286(u)(3)(C), 8
U.S.C. 1356(u)(3)(C), the adjustment is
limited to the percentage by which the
CPI-U for the month of June preceding
the date on which such adjustment
takes effect exceeds the CPI-U for the
same month of the second preceding
calendar year. By consistently adjusting
premium processing fees biennially
USCIS will fully capture any increase in
inflation that could be missed by
increasing premium processing fees

9 The latest CPI-U data is available at http://
data.bls.gov/cgi-bin/surveymost?bls (last visited 07/
27/2023). Select CPI-U 1982-84 = 100
(Unadjusted)—CUURO0000SAO and click the
Retrieve data button.

10DHS calculated this by subtracting the June
2021 CPI-U (271.696) from the June 2023 CPI-U
(305.109), then dividing the result (33.413) by the
June 2021 CPI-U (271.696). Calculation:
(305.109—271.696)/271.696 = .1230 x 100 = 12.30
percent.

11DHS generally rounds USCIS fees that it
establishes by rulemaking to the nearest $5
increment. See e.g., 81 FR 73292, 73303 (Oct. 24,
2016).

over periods of time greater than two
years.

DHS will use the revenue generated
by the premium processing fee increase
to provide premium processing services;
make improvements to adjudications
processes; respond to adjudication
demands, including reducing benefit
request processing backlogs; and
otherwise fund USCIS adjudication and
naturalization services.

On January 4, 2023, DHS proposed
new fees to replace its current fee
schedule in its entirety. See, U.S.
Citizenship and Immigration Services
Fee Schedule and Changes to Certain
Other Immigration Benefit Request
Requirements, 88 FR 402 (Jan. 4, 2023)
(2023 Proposed Fee Rule).12 The 2023
Proposed Fee Rule proposed to
republish 8 CFR 106.4(c) Designated
benefit requests and fee amounts as it
was codified in the final rule entitled,
“Implementation of the Emergency
Stopgap USCIS Stabilization Act,” on
March 30, 2022 without adjusting any of
the fees for premium processing. Id. at
595. As the 2023 Proposed Fee Rule has
not yet been finalized, this rule would
replace the premium processing fees at
8 CFR 106.4(c) that were set by the
USCIS Stabilization Act and codified in
the USCIS Stabilization Rule. See new
8 CFR 106.4(c).

ITI. Regulatory Requirements
A. Administrative Procedure Act

The Administrative Procedure Act
generally requires agencies to issue a
proposed rule before issuing a final rule,
subject to certain exceptions. See 5
U.S.C. 553(b). Section 286(u)(3)(C) of
the INA, 8 U.S.C. 1356 (u)(3)(C),
exempts DHS from the requirements of
5 U.S.C. 553. Section 286(u)(3)(C) of the
INA, 8 U.S.C. 1356(u)(3)(C), specifically
provides that ““‘the provisions of section
553 of Title 5 shall not apply to an
adjustment authorized under [section
286(u)(3)(C) of the INA, 8 U.S.C.
1356(u)(3)(C)].” Therefore, DHS is not
required to issue a proposed rule when
adjusting premium fees under section
286(u)(3)(C) of the INA, 8 U.S.C. 1356
(u)(3)(C).

The regulations at 8 CFR 106.4(d)
provide that fees to request premium
processing service may be adjusted by
notice in the Federal Register. However,
the Federal Register Act (44 U.S.C.
1510) and its implementing regulations
(1 CFR part 21) provide that publishing

120n January 9, 2023, USCIS published a
correction to the 2023 Proposed Fee Rule to correct
two fees that were erroneous as the result of
typographical errors. See U.S. Citizenship and
Immigration Services Fee Schedule and Changes to
Certain Other Immigration Benefit Request
Requirements; Correction, 88 FR 1172 (Jan. 9, 2023).

a Notice document in the Federal
Register announcing a new fee amount,
without amending the regulations, does
not effectuate a change of the Code of
Federal Regulations (CFR). Because
current premium processing fees are
codified in the CFR, it is necessary for
DHS to publish this rule to amend the
regulatory text.

B. Other Regulatory Requirements

Because this action is not subject to
the notice-and-comment requirements
under the Administrative Procedure
Act, a final regulatory flexibility
analysis is not required. See 5 U.S.C.
604(a). This action is not subject to the
written statement requirements of the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). Nor does it require prior
consultation with State, local, and tribal
government officials as specified by
Executive Orders 13132 or 13175.

Executive Order 12988 (Civil Justice
Reform)

This rule was drafted and reviewed in
accordance with Executive Order (E.O.)
12988, Civil Justice Reform. DHS has
determined that this final rule meets the
applicable standards provided in
section 3 of E.O. 12988.

National Environmental Policy Act

The Department is not aware of any
significant impact on the environment,
or any change in environment that
would result from the changes in fees.
The Department finds that promulgation
of this rule clearly fits within categorical
exclusion A3, as established in DHS’s
National Environmental Policy Act
(NEPA) implementing procedures set
forth in DHS’s Directive 023-01,
Revision 01, and Instruction Manual
023-01-001-01, Revision 01
(“Instruction Manual”) Appendix A,
Table 1.

This rule is a standalone rule and is
not part of any larger action. This rule
would not result in any major Federal
action that would significantly affect the
quality of the human environment.
Furthermore, the Departments have
determined that no extraordinary
circumstances exist that would create
the potential for significant
environmental effects. Therefore, this
rule is categorically excluded from
further NEPA review.

Small Business Regulatory Enforcement
Fairness Act of 1996 (Congressional
Review Act)

The Congressional Review Act (CRA)
was included as part of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA) by
section 804 of SBREFA, Public Law


http://data.bls.gov/cgi-bin/surveymost?bls
http://data.bls.gov/cgi-bin/surveymost?bls
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104-121, 110 Stat. 847, 868, et seq. The
Office of Information and Regulatory
Affairs has determined that this rule is

a major rule as defined by the CRA. DHS
has complied with the CRA’s reporting
requirements and has sent this final rule
to Congress and to the Comptroller
General as required by 5 U.S.C.
801(a)(1).

Executive Order 12866

Executive Orders 12866 (Regulatory
Planning and Review), as amended by
Executive Order 14094 (Modernizing

Regulatory Review), and 13563
(Improving Regulation and Regulatory
Review) direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,

and of promoting flexibility. The Office
of Management and Budget (OMB) has
not designated this rule a “significant
regulatory action” as defined under
section 3(f) of E.O. 12866, as amended
by Executive Order 14094. Accordingly,
OMB has not reviewed this rule.

DHS estimates an additional annual
transfer of $184,715,135 in revenue to
be collected from fee-paying applicants
and petitioners (public) to DHS, due to
the increase in premium processing fees
subject to an adjustment for inflation
(Table 1).13

TABLE 1—SUMMARY OF PROVISIONS AND IMPACTS OF THE FINAL RULE

Rule provisions

Description of changes to
provisions

Estimated annual form receipts

Estimated annual change in transfers

1. Form 1-129, Petition for a
Nonimmigrant Worker.

2. Form [-140, Immigrant Peti-
tion for Alien Workers.

3. Form 1-539, Application to
Extend/Change Nonimmigrant
Status.

4. Form 1-765, Application for
Employment Authorization.

This rule increased the pre-
mium processing fees for
Form 1-129. The premium
processing fee for H-2B and
R-1 nonimmigrant status will
increase from $1,500 to
$1,685.

The premium processing fee
for all other available Form 1-
129 classifications (E—1, E—
2, E-3, H-1B, H-3, L-1A, L-
1B, LZ, O-1, O-2, P-1, P-
1S, P-2, P-2S, P-3, P-3S,
Q-1, TN-1, and TN-2) will
increase from $2,500 to
$2,805.

This rule increased the pre-
mium processing fees for
Form 1-140. The premium
processing fee for employ-
ment-based (EB) classifica-
tions E11, E12, E21 (non-
NIW), E31, E32, EW3, as
well as recently available
E13 and E21 (NIW), will in-
crease from $2,500 to
$2,805.

This rule increased the pre-
mium processing fees for
Form 1-539 classifications F—
1, F-2, M-1, M-2, J-1, J-2,
E-1, E-2, E-3, L-2, H-4, O-
3, P-4, and R-2. The pre-
mium processing fee for this
population will increase from
$1,750 to $1,965.

This rule increased the pre-
mium processing fees for
Form 1-765. The premium
processing fee for certain F—
1 students will increase from
$1,500 to $1,685.

Form 1-129 H-2B and R-1
Classifications: 10,892.

All other Form 1-129 Classifica-
tions: 310,146.

Total Form 1-129 receipts:
321,038.

Form I-140 E11, E12, E21
(non-NIW), E31, E32, EW3
Classifications: 85,399.

Form 1-140 E13 and E21
(NIW) Classifications:
40,800.

Total Form 1-140 receipts:
126,199.

Form 1-539 F-1, F-2, M-1, M—
2, J-1, J-2 Classifications:
11,144.

Form 1-539 E-2, E-3, L-2, H-
4, 0-3, P-4, and R-2 Clas-
sifications: 71,160.

Total Form 1-539 receipts:
82,304.

Form 1-765 OPT and OPT-
STEM Classifications Cur-
rently Eligible: 114,116.

Form 1-765 Classifications
Likely Eligible in the Future:
58,422.

Total Form |-765 receipts:
172,538.

This will result in an increase in transfer payments from the
Form 1-129 fee-paying population to DHS of $96,609,550.

This will result in an increase in transfer payments from the
Form 1-140 fee-paying population to DHS of $38,490,695.

This will result in an increase in transfer payments from the
Form |1-539 fee-paying population to DHS of $17,695,360.

This will result in an increase in transfer payments from the
Form 1-765 fee-paying population to DHS of $31,919,530.

13 Additional revenue collected calculation:
$96,609,550 + $38,490,695 + $17,695,360 +

$31,919,530 = $184,715,135 for forms [-129, I-140,
1-539 and I-765, respectively.
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In addition to the impacts
summarized above, the table below

presents the prepared accounting
statement showing the costs and

OMB A—4 ACCOUNTING STATEMENT

benefits to each individual affected by

this final rule.14

[$ Millions, FY 2022; Time period: FY 2024 through FY 2025]

Category Primary estimate ‘ Minimum estimate ‘ Maximum estimate Source citation
BENEFITS
Monetized Benefits .........cccooeeiiiiiiiniiiiiicciee N/A Regulatory Impact Analysis (“RIA”) See E.O.
12866.
Annualized quantified, but unmonetized, benefits N/A ‘ N/A ‘ N/A E.O. 12866.
Unquantified Benefits ...........ccccceoviiiiiiiiiinne, N/A E.O. 12866.
COSTS
Annualized monetized costs (7%) .... N/A N/A N/A E.O. 12866.
Annualized monetized costs (3%) N/A N/A N/A
Annualized quantified, but unmonetized, costs ... N/A
Qualitative (unquantified) costs ...........cc.ccceennins N/A E.O 12866.
TRANSFERS
Annualized monetized transfers ...........cc.cccccceneee $184.7 N/A N/A E.O. 12866.
From whom to whom? ........ccccceiiiiiiiiee From the fee-paying applicants and petitioners of Form 1-129, |-
140, 1-539, and 1-765 to DHS.
Qualitative (unquantified) transfers .................... None None.
Miscellaneous Analyses/Category ............c..cc...... Effects Source Citation.
Effects on State, local, or tribal governments ..... None None.
Effects on small businesses .............ccccccoceeie None None.
Effects on wages ..o None None.
Effects on growth ..o None None.

Table 2 shows the estimated total
receipts received and refunds issued by
USCIS for Form I-907, Request for
Premium Processing Service, from fiscal

year (FY) 2018 through FY 2022. Based
on a 5-year annual average, DHS
estimates the annual receipts for Form
1-907 to be 406,437 for the biennial

period after this rule takes effect. In
addition, based on the 5-year average,
the annual number of refunds issued for
Form I-907 is estimated to be 297.15

TABLE 2—FORM |1-907, REQUEST FOR PREMIUM PROCESSING SERVICE, RECEIPTS AND REFUNDS ISSUED, FY 2018

THROUGH FY 2022

Form 1-907 receipts Form [-907 refunds *
FY
Form 1-129 Form 1-140 Total Form 1-129 Form 1-140 Total

292,297 78,232 370,529 123 101 224

333,175 79,752 412,927 259 48 307

276,107 64,529 340,636 500 51 551

309,596 107,908 417,504 89 126 215

394,015 96,573 490,588 167 22 189

Total oo 1,605,190 426,994 2,032,184 1,138 348 1,486
5-year Annual Average .........ccccevceeeeenen. 321,038 85,399 406,437 228 70 297

Source: USCIS, Office of Policy and Strategy, Policy Research Division, CLAIMS3 and ELIS database, July 18, 2023.
*Note: For refunds, the report reflects the most up-to-date data available at the time the system was queried. Any duplicate case information

has been removed.

14 White House, OMB, Circular A-4 (April 6,
2023), available at https://www.whitehouse.gov/wp-
content/uploads/2023/04/DraftCircularA-4.pdf (last
viewed Aug 3, 2023).

15 USCIS presents data on refunds issued by
USCIS because 8 CFR 106 guarantees processing for

premium processing requests within 15, 30 or 45
days. The required period generally begins when
USCIS properly receives the correct version of Form
1-907, Request for Premium Processing Service,
with fee, at the correct filing address or the date that
all prerequisites for adjudication, the form

prescribed by USCIS, and fee(s) are received by
USCIS. Within the required period, USCIS will
issue either an approval notice, denial notice,
notice of intent to deny, or request for evidence, or
open an investigation for fraud or
misrepresentation.


https://www.whitehouse.gov/wp-content/uploads/2023/04/DraftCircularA-4.pdf
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Table 3 shows the percentage of the
eligible Form I-129, Petition for Non-
Immigrant Worker, petitioners who
opted to submit a premium processing

request along with their Form 1-129
from FY 2018 through FY 2022. The 5-
year annual average percentage of
eligible Form I-129 petitioners who

choose to submit a premium processing
request was 57 percent.

TABLE 3—FORM |-907, REQUEST FOR PREMIUM PROCESSING SERVICE, FILED WITH FORM 1-129, PETITION FOR A
NONIMMIGRANT WORKER, FY 2018 THROUGH FY 2022

Percentage of
Total Form 1-129 Total Form |-129 Form |-907 receipts
FY recei petitions submitted :
pts with Form 1-907 that come with
Form I-129
548,910 292,297 53
551,789 333,175 60
555,058 276,107 50
531,851 309,596 58
629,424 394,015 63
TOAI et 2,817,032 1,605,190 | .oooveeriiiereieneeee e
5-year ANNUAl AVEIage ......c.cooiieeiiiiiieeeiiie et saee e 563,406 321,038 57

Source: USCIS, Office of Policy and Strategy, Policy Research Division, CLAIMS3 and ELIS database, July 18, 2023.

Table 4 shows the percentage of the
eligible Form I-140, Immigrant Petition
for Alien Workers, petitioners who
chose to submit a premium processing
request from FY 2018 through FY 2022.
Through FY 2022, not all Form 1-140

petitioners are eligible for premium
processing; therefore, DHS only
discusses the percentage of those who
are eligible for premium processing
during these fiscal years compared to
the total number of premium processing

requests submitted.1® The 5-year annual
average percentage of eligible Form I-
140 petitioners who chose to submit a
premium processing request was 53
percent.

TABLE 4—FORM I-140 RECEIPTS ELIGIBLE FOR PREMIUM PROCESSING, FY 2018 THROUGH FY 2022

FY

5-year Annual Average

Total Form 1-140 Total Form 1-140
petitions eligible for petitions submitted For'r:nefggt??gc?; ts
premium processing with Form 1-907 P
62,262 35,889 58
70,215 34,958 50
65,029 29,060 45
112,521 65,685 58
91,605 48,616 53
..................................... 401,632 214,208 | oo
..................................... 80,326 42,842 53

Source: USCIS, Office of Policy and Strategy, Policy Research Division, CLAIMS3 and ELIS database, July 18, 2023.

Note: Form |-140 eligible petitioners include the following classifications are currently designated for premium processing: EB—1 Aliens of ex-
traordinary ability (E11), EB—1 Outstanding professors and researchers (E12), EB-2 Members of professions with advanced degrees or excep-
tional ability not seeking a National Interest Waiver (E21), EB-3 Skilled workers (E31), EB-3 Professionals (E32), and EB-3 Workers other than

skilled workers and professionals (EW3).

To estimate the probability that an
eligible petitioner may choose to request
premium processing, DHS computes a
ratio of the 5-year annual average
number of requests to the 5-year annual
average number of eligible petitioners.
Table 5 shows that of those currently
eligible for premium processing, 57
percent chose to submit a premium

16 For more information on eligibility, please see
“How Do I Request Premium Processing?” https://
www.uscis.gov/forms/all-forms/how-do-i-request-
premium-processing (last visited Aug 3, 2023).

17 Table 7 in the “Implementation of the
Emergency Stopgap USCIS Stabilization Act” rule
at 87 FR 18241 shows that in FY 2021, when the
fee was increased, Form I-129 petitioners were still
willing to pay for premium processing. “This
provides suggestive evidence that petitioners’

processing request. Based on prior
agency experience,’” DHS assumes that
the demand rate will carry forward and
will use this percentage to estimate the
possible adoption volumes of Form I-
140, Immigrant Petition for Alien
Workers, Multinational Executives and
Managers (E-13) and Members of
professions with advanced degrees or

demand for premium processing is insensitive to
the price increases effected by [the USCIS
Stabilization] rule.”

18 The USCIS Stabilization Act, codified by the
USCIS Stabilization rule, established E-13
multinational executive and manager petitioner and
E-21 national interest waiver petitioners eligible for
premium processing. USCIS began accepting Form
1-907 applications for these petitioners beginning
January 30, 2023. See https://www.uscis.gov/

exceptional ability seeking a national
interest waiver (E-21); 18 Form 1-539,
Application to Extend/Change
Nonimmigrant Status; and I-765,
Application for Employment
Authorization, applicants.

newsroom/alerts/uscis-announces-final-phase-of-
premium-processing-expansion-for-eb-1-and-eb-2-
form-i-140-petitions. Because of the short time
period USCIS has been accepting Form I-907
applications for these petitioners, USCIS uses the
historical 5-year average of 57 percent submission
rate to estimate their possible premium processing
request adoption volumes.


https://www.uscis.gov/newsroom/alerts/uscis-announces-final-phase-of-premium-processing-expansion-for-eb-1-and-eb-2-form-i-140-petitions
https://www.uscis.gov/newsroom/alerts/uscis-announces-final-phase-of-premium-processing-expansion-for-eb-1-and-eb-2-form-i-140-petitions
https://www.uscis.gov/newsroom/alerts/uscis-announces-final-phase-of-premium-processing-expansion-for-eb-1-and-eb-2-form-i-140-petitions
https://www.uscis.gov/newsroom/alerts/uscis-announces-final-phase-of-premium-processing-expansion-for-eb-1-and-eb-2-form-i-140-petitions
https://www.uscis.gov/forms/all-forms/how-do-i-request-premium-processing
https://www.uscis.gov/forms/all-forms/how-do-i-request-premium-processing
https://www.uscis.gov/forms/all-forms/how-do-i-request-premium-processing
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TABLE 5—PERCENTAGE OF PREMIUM PROCESSING REQUESTS, FY 2018 THROUGH FY 2022

5-year annual }
average of Forms a?/glgag;a&nt%?él Percentage of Form
subm|tt(|a_dg\6v|7th Form receipts by Form 1-907 receipts
FOIM =129 Lo 321,038 563,406 57
FOIM =140 .ot 42,842 80,326 53
I ] €= SRR 363,880 643,732 57

Source: USCIS Analysis.

(a) Form I-129, Petition for a
Nonimmigrant Worker, Transfer
Payments

Currently, petitioners requesting
certain benefits on Form I-129, Petition
for a Nonimmigrant Worker, are eligible
to also submit a request for premium

processing with their immigration
benefit request. Table 6 shows the
population of petitioners who submitted
Form I-907 with Form I-129 based on
the corresponding nonimmigrant
classifications from FY 2018 through FY
2022.

Based on a 5-year annual average,
DHS estimates the annual receipts from
Form I-907 filed with Form I-129 H-2B
or R—1 classifications to be 10,892.
Based on a 5-year annual average, DHS
estimates the annual receipts for Form
[-907 associated with all other Forms I-

129 to be 310,146.

TABLE 6—FORM 1-907, REQUEST FOR PREMIUM PROCESSING SERVICE, FILED WITH FORM 1-129, PETITION FOR A
NONIMMIGRANT WORKER, FY 2018 THROUGH FY 2022

Form 1-129 H-2B Form 1-129 all
FY or R—1 other visa request Totalrggéimté—gw

request receipts receipts * P
9,127 283,170 292,297
10,505 322,670 333,175
7,125 268,982 276,107
11,866 297,730 309,596
15,838 378,177 394,015
TOAl et 54,461 1,550,729 1,605,190
5-year ANNUAl AVEIage ........ccoeieeeieiieeeeiieee e 10,892 310,146 321,038

Source: USCIS, Office of Policy and Strategy, Policy Research Division, CLAIMS3 and ELIS database, July 18, 2023.
*Note: All other includes the following classifications: E-1, E-2, E-3, H-1B, H-2A, H-3, L-1A, L-1B, LZ, O-1, O-2, P-1, P-1S, P-2, P-2S,
P-3, P-3S, Q-1, TN-1, and TN-2. H-2B or R-1 equals 3.4% and All other [-129 equals 96.6%. of Total Form 1-907 Receipts filed with a Form

1-129 petition.

This rule increases the premium
processing fees for Form I-129. The
premium processing fee for H-2B or R—
1 nonimmigrant status will increase
from $1,500 to $1,685, an increase of
$185, which is the result of a 12.3
percent increase in the CPI-U from June
2021 to June 2023.1° The premium fee
for all other available Form I-129
classifications (E-1, E-2, E-3, H-1B, H-
3,L-1A, L-1B, LZ, O-1, O-2, P-1, P—
1S, P-2, P-2§, P-3, P-3S, Q-1, TN-1,
and TN-2) will increase from $2,500 to

19DHS calculated this by subtracting the June
2021 CPI-U (271.696) from the June 2023 CPI-U
(305.109), then dividing the result (33.413) by the
June 2021 CPI-U (271.696). Calculation:

$2,805, an increase of $305. Because the
fee for premium processing for the Form
I-129 H-2B and R-1 classifications will
increase by a different amount than for
all other Form I-129 classifications, the
data for the Form I-129 H-2B and R-1
classifications data was separated from
the data for all other classifications.
Based on a 5-year annual average,
DHS estimates an additional $2,015,020
annually in transfer payments will be
collected from these new, higher
premium processing fees for Forms H—

(305.109—271.696)/271.696 = .1230 x 100 = 12.3
percent.

20 Calculation: 10,892 annual Form 1-129 H-2B or
R-1 petitions * $185 ($1,685 fee —$1,500 fee) =
$2,015,020.

2B and R—1.20 DHS will collect an
additional $94,594,530 annually in
transfer payments from premium
processing requestors filing Form 1-129
for all other visa classifications to DHS,
based on a 5-year annual average.2?
Accordingly, DHS estimates the total
increase in transfer payments from the
Form I-129 fee-paying population to
DHS will be $96,609,550 (Table 7)
annually, for the biennial period after

this rule takes effect.

21 Calculation: 310,146 annual Form 1-129
petitions for other than H-2B and R-1
classifications * 305 ($2,805 fee —$2,500 fee) =

$94,594,530.
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TABLE 7—FEES FOR FORM 1-907, REQUEST FOR PREMIUM PROCESSING SERVICE, FILED WITH FORM |-129, PETITION

FOR A NONIMMIGRANT WORKER

5-Year annual
average receipts

Total annual

Period of analysis (FY 2018 through Fee fee revenue
FY 2022)

Post-USCIS Stabilization Act (Baselinge COSES) ........ccevirieriiriiiiiieeiesieeesie e 10,892 $1,500 $16,338,000
2023 CPI-U AQJUSTMENT ....viitiiiieeeieeiestene ettt 10,892 1,685 18,353,020
Change in Transfer Payments for Form 1-129 H-2B and R—1 .........cccoiiiiiiiiiiiiiiies | e siees | eeeieeseeeeens 2,015,020
Post-USCIS Stabilization Act (Baseline COStS) .......cceeiiiiiiiiiiiiie e 310,146 2,500 775,365,000
2023 CPI-U AQJUSTMENT ....viitiitiieicienierie ettt 310,146 2,805 869,959,530
Change in Transfer Payments for Form [=129 All Other™ ........ccooiiiiiiiiiiiieiieiiees | et eiees | veeieeseeeaeas 94,594,530
Total Change in Transfer Payments for FOrm [—=129 ... | e eniees | reeieeseeeeeas 96,609,550

Source: USCIS Analysis.

*Note: All other includes the following classifications (E-1, E-2, E-3, H-1B, H-2A, H-3, L-1A, L-1B, LZ, O-1, O-2, P-1, P-1S, P-2, P-2S,

P-3, P-3S, Q-1, TN-1, and TN-2).

(b) Form I-140, Immigrant Petition for classifications that are currently

Alien Worker, Transfer Payments

The estimated population of
petitioners who submitted Form 1-907,
Request for Premium Processing
Service, with Form [-140, Immigrant
Petition for Alien Workers, based on the
corresponding employment-based (EB)

all Form I-140 petitioners requesting
premium processing will increase fro
$2,500 to $2,805, based off the 12.3

designated for premium processing is
85,399 (Table 2) per year.22 The fee for

percent increase in the CPI-U from June
2021 to June 2023.23 Using the historical

5-year annual average from FY 2018
through FY 2022, DHS estimates that as

a result of the increase in filing fees for

premium processing the additional

m

annual transfer payments from the Form

I-140 fee-paying population to DHS will

be $26,046,695 (Table 8) for the biennial
period after this rule takes effect.

TABLE 8—FEES FOR FORM [-907, REQUEST FOR PREMIUM PROCESSING SERVICE, CURRENTLY FILED WITH FORM |-140,
IMMIGRANT PETITION FOR ALIEN WORKERS *

5-Year annual
average receipts

Total annual

Period of analysis (FY 2018 through Fee fee revenue
FY 2022)
Post-USCIS Stabilization Act (Baseling COSES) .....cccuvviiuiiiiiiiiee e 85,399 $2,500 | $213,497,500
2023 CPI=U AGJUSIMENT .....eiiiiiiiiiie ettt sttt et e st e e sae e s neennnas 85,399 2,805 239,544,195
Total Change in Transfer Payments for FOrm [—140 ... ciierieeies | ceeeiee e se e sieeses | eveeseeeneeenens $26,046,695

Source: USCIS Analysis.
* Note: Classifications: E11, E12, E21 (non-NIW), E31, E32, EW3.

As of January 30, 2023, Form 1-140
petitions under an E13 multinational
executive and manager classification
and petitions under an E21 national
interest waiver (NIW) classification are
eligible to request premium

processing.24 Table 9 shows the

and manager classification and E21
(NIW) classification populations that
now eligible for premium processing.

estimated E13 multinational executive

estimates the annual average receipts of

Form I-140, E13 to be 11,752 and Form

1-140, E21 to be 59,827 for a total of

are 71,579.

Based on a 5-year annual average, DHS

TABLE 9—FORM |-140, IMMIGRANT PETITION FOR ALIEN WORKERS, E13 AND E21 CLASSIFICATIONS, FY 2018 THROUGH

FY 2022
FY E13 E21 (NIW) Total

18,596 61,650 75,246

12,489 65,718 78,207

11,220 53,288 64,508

10,279 55,991 66,270

11,178 62,487 73,665

I ] = SR 58,762 299,134 357,896
5-year ANNUAl AVEIage ......c.cooeieiiieiiieeeiieeeeeee e 11,752 59,827 71,579

Sources: USCIS, Office of Policy and Strategy, Policy Research Division, CLAIMS3 and ELIS database, July 18, 2023.

22 See supra FN 16. 23 See supra FN 19.

24 See supra FN 16.
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Since E13 and E21 (NIW) Form I-140
applicants have only been recently
eligible to request premium processing,
DHS has no historical data to determine
how many of the newly eligible
population will take advantage of
premium processing. Therefore, DHS
uses the 57 percent average of Forms I-
129 and Forms [-140 developed in
Table 5, that request premium

processing for this newly eligible
population as a proxy. DHS is using the
same methodology to estimate the
transfers from the USCIS Stabilization
Rule, because there is insufficient
current data available for this
population.2s

Table 10 shows the total population
by percentage for E13 and E21 (NIW)
petitioners who may choose to file Form

1-140. The estimated population of
petitioners who are projected to submit
Form I-907, Request for Premium
Processing Service, with Form I-140,
Immigrant Petition for Alien Workers,
based on the corresponding E13 and E21
(NIW) classifications that were recently
designated for premium processing is
40,800 (Table 10) per year.

TABLE 10—FORM 1-140, IMMIGRANT PETITION FOR ALIEN WORKER, ESTIMATED ANNUAL AVERAGE PETITIONS FILED FOR
PREMIUM PROCESSING, BY CLASSIFICATION, FY 2018 THROUGH FY 2022

Percent

E13

E21 (NIW) Total

Estimate of Eligible Form 1-140 Petitions (57%)

A 6,699

834,101 40,800

A Calculation: 6,699 = 11,752 (Table 9) x 0.57.

B Calculation: 34,101 = 59,827 (Table 9) x 0.57.

Source: USCIS Analysis.

Using this historical 5-year annual
average from FY 2018 through FY 2022,
DHS estimates that as a result of the
increase in filing fees for premium

processing the additional annual
transfer payments from these Form I-
140 fee-paying populations to DHS will
be $12,444,000 (Table 11), for the

biennial period after this rule takes
effect.

TABLE 11—FEES FOR FORM 1-907, REQUEST FOR PREMIUM PROCESSING SERVICE, CURRENTLY FILED WITH FORM |-
140, IMMIGRANT PETITION FOR ALIEN WORKERS *

5-Year Annual
: : average receipts Total annual
Period of analysis (FY 2018 through Fee fee revenue
FY 2022)
Post-USCIS Stabilization Act (Baseline Costs) 40,800 $2,500 | $102,000,000
2023 CPI-U Adjustment ........cccooceveeierienicnennenns 40,800 2,805 114,444,000
Total Change in Transfer Payments for FOrm [=140 .........ccooiiiiiiiiiiiiiieeieeieeies | creeiee e sies | cveeseeenieenens 12,444,000

Source: USCIS Analysis.
* Note: Classifications: E13 and E21 (NIW).

Total estimated transfer payments for
Form I-140, Immigrant Petition for
Alien Worker, is $38,490,695
($26,046,695 + $12,444,000) per year.

(c) Form I-539, Application To Extend/
Change Nonimmigrant Status, Transfer
Payments

The USCIS Stabilization Act
authorized USCIS to permit premium
processing for newly eligible Form I-
539 filers. Per the statute, the fee was
originally set at $1,750. In June 2023,
USCIS announced eligibility for, F-1, F—

2,]-1, J-2, M—1, and M-2 change of
status filers.26 This newly eligible
population of filers are students and
exchange visitors. Because premium
processing was allowed for these
classifications recently, DHS does not

know how many currently eligible Form

1-539 applicants will choose to submit
a premium processing request. For
purposes of this analysis, we present
historical Form 1-539 filing rates and
use projections of the premium
processing demand rates for Form I-129
and Form I-140 filers to estimate the

change in transfer payments as a result
of the inflationary adjustment.

Table 12 shows the 5-year annual
average receipt volumes for the
classifications that are now eligible for
premium processing for FY 2018
through FY 2022. DHS estimates the 5-
year annual average of the currently
eligible F-1, F-2, J-1, J-2, M-1, M-2
classifications to be 19,550, and the 5-
year annual average of the future
eligible E-1, E-2, E-3, L-2, H-4, O-3,
P—4, R-2 classifications to be 124,842.

TABLE 12—USCIS TOTAL OF FORM 1-539, APPLICATION TO EXTEND/CHANGE NONIMMIGRANT STATUS, RECEIPTS BY
CLASSIFICATION, FY 2018 THROUGH FY 2022

E-1, E-2, E-3, L2
F-1, F-2, J-1, J-2, ’ y ’ )
FY M1, M—2 Total H-4, O-3, P-4, R-2
otal
19,464 124,228
17,565 123,528
20,005 141,986

25 See 87 FR 18227.

26 https://www.uscis.gov/newsroom/alerts/uscis-
expands-premium-processing-for-applicants-

seeking-to-change-into-f-m-or-j-nonimmigrant-
status (last visited Aug 3, 2023).


https://www.uscis.gov/newsroom/alerts/uscis-expands-premium-processing-for-applicants-seeking-to-change-into-f-m-or-j-nonimmigrant-status
https://www.uscis.gov/newsroom/alerts/uscis-expands-premium-processing-for-applicants-seeking-to-change-into-f-m-or-j-nonimmigrant-status
https://www.uscis.gov/newsroom/alerts/uscis-expands-premium-processing-for-applicants-seeking-to-change-into-f-m-or-j-nonimmigrant-status
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TABLE 12—USCIS TOTAL OF FORM 1-539, APPLICATION TO EXTEND/CHANGE NONIMMIGRANT STATUS, RECEIPTS BY
CLASSIFICATION, FY 2018 THROUGH FY 2022—Continued

E-1, E-2, E-3, L-2,

:

20271 e et 16,645 124,055
2022 e e e e e e e e e e e e e e e e e s s a e s s e e saan e 24,072 110,414
B 1o - | PP PP TUP P URPTPPRUPPRPPTIOY 97,751 624,211
5-year ANNUAI AVEIAGE ........coooeiiiiiiiiiiiei et 19,550 124,842

Source: USCIS, Office of Policy and Strategy, Policy Research Division (PRD), CLAIMS3 and ELIS database, July 18, 2023.

DHS calculated that 19,550 of the
144,392 newly eligible applicants would
be applying for F-1, F-2, J-1, J-2, M-

1, M-2 classifications (14%), and the
remaining 124,842 would be applying
for E-1, E-2, E-3, L2, H-4, O-3, P-4,
R-2 classifications (86%). DHS uses the
57 percent averages of those requesting
premium processing for Forms 1-129

539 population as a proxy.

Of the 19,550 newly eligible
applicants for F—1, F-2, J-1, J-2, M—1,
M-2 classifications per year, DHS
estimates that 11,144 applicants (57
percent of the eligible population,
rounded) may submit a premium
processing request along with their

and I-140 for the newly eligible Form I-

Form I-539 application. Of the 124,842

newly eligible applicants for E-1, E-2,
E-3,L-2, H-4, O-3, P-4, R-2
classifications per year, DHS estimates
that 71,160 applicants (57 percent of the
eligible population, rounded) may
submit a premium processing request
along with their Form I-539 application
as shown in Table 13.

TABLE 13—ESTIMATED ANNUAL AVERAGE PREMIUM PROCESSING REQUESTS FOR FORM 1-539, APPLICATION TO EXTEND/

CHANGE NONIMMIGRANT STATUS

Form |1-539 5-year

annual Pct.
Classification type average receipts requesting Total
(FY 2018 through prem. proc.
FY 2022)
F—=1, F-2, J—1, J-2, M—1, M=2 classifications ............cccceeeeieiiiriiee e 19,550 57 11,144
E-1, E-2, E-3, L-2, H-4, O-3, P-4, R-2 classifications .............ccccesriririniniiininiciis 124,842 57 71,160
TOMAI e e | s | serie e 82,304

Source: USCIS, Office of Policy and Strategy, Policy Research Division, CLAIMS3 and ELIS database, July 18, 2023.

The fee for all Form I-539 petitioners
requesting premium processing will
increase from $1,750 to $1,965, based
off of the 12.3 percent increase in the
CPI-U from June 2021 to June 2023.27

Using the estimated premium

13 above. In Table 14, DHS estimates
the increase in filing fees for premium
processing results in annual transfer

processing requests developed in Table

payments from the Form I-539 fee-

paying population to DHS of

$17,695,360, for the biennial period
after this rule takes effect.

TABLE 14—FEES FOR FORM [-907, REQUEST FOR PREMIUM PROCESSING SERVICE, CURRENTLY FILED WITH FORM |-
539, APPLICATION TO EXTEND/CHANGE NONIMMIGRANT STATUS

5-Year annual
average receipts

Total annual

Period of analysis (FY 2018 through Fee fee revenue
FY 2022)
F-1, F-2, J-1, J-2, M-1, M-2 classifications:

Post-USCIS Stabilization Act (Baseling COSES) ........cccererriirieriiirienieneeee e 11,144 $1,750 $19,502,000
2023 CPI-U Adjustment 11,144 1,965 21,897,960
Total Transfer PAYMENTS .......ooiiiiiiiiie et et e st e e s sneeeessneeaesneees | eessseessasseesssseeesasseeesnss | seeeesssseessnseees 2,395,960

E-1, E-2, E-3, L-2, H-4, O-3, P-4, R-2 classifications:
Post-USCIS Stabilization Act (Baseline Costs) .... 71,160 1,750 124,530,000
2023 CPI=U AQJUSIMENL ..ot 71,160 1,965 139,829,400
Total Transfer PAyMENTS .......oooiiiiiie et eee et ee sttt et e e see e s s sneesssneees | eessseeesasseessnsseesasneeesnss | seeesssseeessseees 15,299,400
Total Change in Transfer Payments for FOrm [-539 ..........cccoiiiiiiiiniiniiiiicns | e | e 17,695,360

Source: USCIS Analysis.

27 See supra FN 19.
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(d) Form I-765, Application for
Employment Authorization, Transfer
Payments

The USCIS Stabilization Act
authorized USCIS to permit premium
processing of the Form I-765,
Application for Employment
Authorization. The USCIS Stabilization
Act set the fee for the premium
processing of Form I-765 at $1,500.28
USCIS began premium processing for
Forms I-765 for students applying for
Optional Practical Training (OPT) and
students seeking science, technology,
engineering, and mathematics (STEM)
OPT extensions in March 2023.29

Table 15 shows the estimated OPT
and STEM-OPT populations that are
now eligible as well as the estimated

population of other I-765 categories the
USCIS Stabilization Rule projected to
become eligible for premium processing
in the near future. Based on a 5-year
annual average, DHS estimates the
annual average receipts of Form I-765
from the OPT and STEM-OPT
populations to be 200,204 for the
biennial period after this rule takes
effect. Additionally, DHS estimates the
annual average receipts to be 102,495
from additional categories of Form I-
765 that are likely to become eligible for
premium processing in the future.3°
This population is included in Table 15
because Form I-765 categories that
become eligible in the near future may
be impacted by the inflationary
adjustments discussed in this rule. The
USCIS Stabilization Rule’s Regulatory

Impact Analysis further projected
1,136,691 annual Form I-765 receipts
belonging to classifications for which
USCIS will consider, but has no
immediate plans to expand premium
processing eligibility as well as a final
group of 802,145 belonging to I-765
classifications USCIS is unlikely to ever
make eligible for premium processing.3?
These projected groups are excluded
from Table 15 and this Rule’s analysis
because they are unlikely to be
impacted by the decision to adjust
premium processing fees for inflation
over this biennial cycle. These impacts
would be more appropriately quantified
in a future inflation adjustment rule,
when some reasonable expectation
exists that premium processing
eligibility is likely in the future.

TABLE 15—FORM |-765, APPLICATION FOR EMPLOYMENT AUTHORIZATION, CLASSIFICATIONS BY IMPLEMENTATION, FY

2017 THROUGH FY 2022

FY

5-year Annual Average

Form |-765 OPT and Form |-765 receipts

STEM-OPT receipts likely eligible
currently eligible in the future

.................................... 96,806

225,277 100,316

215,212 110,743

198,498 110,449

173,773 94,160

188,258 | ..o

1,001,018 512,474

200,204 102,495

Sources: USCIS, Office of Policy and Strategy, Policy Research Division, CLAIMS3 and ELIS database, July 18, 2023; Implementation of the
Emergency Stopgap USCIS Stabilization Act, 87 FR 18227 (Mar. 30, 2022).

Since Form I-765 OPT and STEM—
OPT applicants have only been recently
eligible to request premium processing,
DHS has no historical data to determine
how many of the newly eligible
population will take advantage of
premium processing. Therefore, DHS
uses the 57 percent average of Forms I—-
129 and I-140 developed in Table 5,
that request premium processing for this
newly eligible population as a proxy for
all eligible Form I-765 categories. DHS
used the same methodology to estimate
the transfers from the USCIS
Stabilization Rule.

DHS estimates that 114,116 applicants
(57 percent of the eligible population)
out of the 200,204 (Table 15) Form I-
765 OPT and STEM-OPT applicants

28 See USCIS Stabilization Act, Public Law 116—
159 at sec. 4102(b)(1)(D)(Oct. 1, 2020). See also 8
CFR 106.4(c).

29 See https://www.uscis.gov/newsroom/news-
releases/uscis-announces-premium-processing-new-
online-filing-procedures-for-certain-f-1-students-
seeking-opt (last visited Aug. 3, 2023).

30 See Implementation of the Emergency Stopgap
USCIS Stabilization Act, 87 FR 18227 (Mar. 30,

who apply annually may submit a
premium processing request with their
Form I-765 application.32 DHS also
estimates that 58,422 applicants (57
percent of the eligible population) out of
the 102,495 (Table 15) employment
authorization document applicants who
apply annually may become eligible to
submit a premium processing request
with their Form I-765 application in the
near future.33

In Table 16, DHS uses the 114,116
and 58,422 population estimates from
OPT and OPT-STEM population as well
as the likely future eligible Form I-765
population to DHS to estimate transfer
payments for each category. The fee for
all Form I-765 applicants requesting
premium processing will increase from

2022) https://www.federalregister.gov/documents/
2022/03/30/2022-06742/implementation-of-the-
emergency-stopgap-uscis-stabilization-acti#h-34.

31 The Implementation of the Emergency Stopgap
USCIS Stabilization Act Final Rule, published
March 30, 2022 estimated the number of newly
eligible applicants beginning around FY 2025 based
on data from FY 2017 through FY 2021 actuals.
This still serves as a reasonable measure should this

$1,500 to $1,685, based off the 12.3
percent increase in the CPI-U from June
2021 to June 2023.34 DHS estimates that
annual transfer payments from currently
eligible OPT and OPT-STEM Form I-
765 applicants requesting premium
processing using Form I-907 will be
$21,111,460 to DHS for the biennial
period after this rule takes effect. DHS
estimates that annual transfer payments
from likely future eligible will be
$10,808,070 to DHS. Accordingly, DHS
estimates that total annual transfer
payments from Form I-765 applicants
requesting request premium processing
using Form I-907 will be $31,919,530 to
DHS.

population become available for premium
processing in the near future. See 87 FR 18250.

32 Calculation: 200,204 applicants * 57 percent =
114,116.

33 Calculation: 102,495 applicants * 57 percent =
58,422.

34 See supra FN 19.


https://www.federalregister.gov/documents/2022/03/30/2022-06742/implementation-of-the-emergency-stopgap-uscis-stabilization-act#h-34
https://www.federalregister.gov/documents/2022/03/30/2022-06742/implementation-of-the-emergency-stopgap-uscis-stabilization-act#h-34
https://www.federalregister.gov/documents/2022/03/30/2022-06742/implementation-of-the-emergency-stopgap-uscis-stabilization-act#h-34
https://www.uscis.gov/newsroom/news-releases/uscis-announces-premium-processing-new-online-filing-procedures-for-certain-f-1-students-seeking-opt
https://www.uscis.gov/newsroom/news-releases/uscis-announces-premium-processing-new-online-filing-procedures-for-certain-f-1-students-seeking-opt
https://www.uscis.gov/newsroom/news-releases/uscis-announces-premium-processing-new-online-filing-procedures-for-certain-f-1-students-seeking-opt
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TABLE 16—FEES FOR FORM |-765, APPLICATION FOR EMPLOYMENT AUTHORIZATION, APPLICANTS REQUESTING PREMIUM
PROCESSING USING FORM [-907, REQUEST FOR PREMIUM PROCESSING SERVICE

5-Year annual
. : average receipts Total annual
Period of analysis (FY 2018 through Fee fee revenue
FY 2022)
Form |-765 OPT and OPT-STEM Receipts Currently Eligible:
Post-USCIS Stabilization Act (Baseling COStS) .....ccevveiieeiiiiiieiieeiee e 114,116 $1,500 $171,174,000
2023 CPI=U AJUSTMENT ....eoiiiiiiiecieeie ettt eee s e sbeesseaenneeas 114,116 1,685 192,285,460
Total Transfer PAyMENTS ..ottt see e sieeessneee e | ebeeesssneessseessseeesanses | eeeesseessssseesaas 21,111,460
Period of analysis 5-year annual Fee Total
average receipts
(FY 2017 through
FY 2021)
Form |-765 Receipts Likely Eligible in the Future:
Post-USCIS Stabilization Act (Baseline COStS) ......ceeeveeveriiieeriiieeciiee e seee e 58,422 $1,500 $87,633,000
2023 CPI=U AJUSIMENT ..ottt 58,422 1,685 98,441,070
Total Transfer PAymMENTS .........cooiiiiiiiiiiiice ettt snees | eeseesseeesneeseesneesneens | eeesneesseeseeane $10,808,070
Total Change in Transfer Payments for FOrm [=765 ...........cccccoiiiiiiiiiiiiies | et | sveeereesee e $31,919,530

Source: USCIS Analysis.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, 44 U.S.C. 3501-12, DHS must
submit to OMB, for review and
approval, any reporting requirements
inherent in a rule unless they are
exempt. This rule does not impose any
reporting or recordkeeping requirements
under the Paperwork Reduction Act.
USCIS will update the fee for filing
USCIS Form I-907 as appropriate.

List of Subjects in 8 CFR Part 106

Fees, Immigration.

For the reasons set out in the
preamble, the Department of Homeland
Security amends 8 CFR part 106 as
follows:

PART 106—USCIS FEE SCHEDULE

m 1. The authority citation for part 106
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1254a,
1254b,1304, 1356; Pub. L.107-296; 48 U.S.C
1806; Pub. L. 115-218; Pub. L. 116-159.

m 2. Section 106.4 is amended by
revising paragraph (c) to read as follows:

§106.4 Premium processing service.
* * * * *

(c) Designated benefit requests and fee
amounts. Benefit requests designated for
premium processing and the
corresponding fees to request premium
processing service are as follows:

(1) Application for classification of a
nonimmigrant described in section
101(a)(15)(E)(1), (i), or (iii) of the INA—
$2,805.

(2) Petition for classification of a
nonimmigrant described in section
101(a)(15)(H)(i)(b) of the INA or section
222(a) of the Immigration Act of 1990,
Public Law 101-649—$2,805.

(3) Petition for classification of a
nonimmigrant described in section
101(a)(15)(H)(ii)(b) of the INA—$1,685.

(4) Petition for classification of a
nonimmigrant described in section
101(a)(15)(H)(iii) of the INA—$2,805.

(5) Petition for classification of a
nonimmigrant described in section
101(a)(15)(L) of the INA—$2,805.

(6) Petition for classification of a
nonimmigrant described in section
101(a)(15)(0)(i) or (ii) of the INA—
$2,805.

(7) Petition for classification of a
nonimmigrant described in section
101(a)(15)(P)(1), (ii), or (iii) of the INA—
$2,805.

(8) Petition for classification of a
nonimmigrant described in section
101(a)(15)(Q) of the INA—$2,805.

(9) Petition for classification of a
nonimmigrant described in section
101(a)(15)(R) of the INA—$1,685.

(10) Application for classification of a
nonimmigrant described in section
214(e) of the INA—$2,805.

(11) Petition for classification under

section 203(b)(1)(A) of the INA—$2,805.

(12) Petition for classification under
section 203(b)(1)(B) of the INA—$2,805.
(13) Petition for classification under
section 203(b)(2)(A) of the INA not

involving a waiver under section
203(b)(2)(B) of the INA—$2,805.

(14) Petition for classification under
section 203(b)(3)(A)(i) of the INA—
$2,805.

(15) Petition for classification under
section 203(b)(3)(A)(ii) of the INA—
$2,805.

(16) Petition for classification under
section 203(b)(3)(A)(iii) of the INA—
$2,805.

(17) Petition for classification under
section 203(b)(1)(C) of the INA—$2,805.

(18) Petition for classification under
section 203(b)(2) of the INA involving a
waiver under section 203(b)(2)(B) of the
INA—$2,805.

(19) Application under section 248 of
the INA to change status to a
classification described in section
101(a)(15)(F), (), or (M) of the INA—
$1,965.

(20) Application under section 248 of
the INA to change status to be classified
as a dependent of a nonimmigrant
described in section 101(a)(15)(E), (H),
(L), (O), (P), or (R) of the INA, or to
extend stay in such classification—
$1,965.

(21) Application for employment
authorization—$1,685.

* * * * *

Alejandro N. Mayorkas,

Secretary, U.S. Department of Homeland
Security.
[FR Doc. 2023-28529 Filed 12-27-23; 8:45 am]

BILLING CODE 9111-97-P
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RIN 2105-AF16

Revisions to Civil Penalty Amounts,
2024

AGENCY: Department of Transportation
(DOT or the Department).
ACTION: Final rule.

SUMMARY: This final rule provides the
statutorily prescribed 2024 adjustment
to civil penalty amounts that may be
imposed for violations of certain DOT
regulations.

DATES: This rule is effective December
28, 2023.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Kohl, Attorney-Advisor,
Office of the General Counsel, U.S.
Department of Transportation, 1200
New Jersey Ave. SE, Washington, DG
20590, 202—-366—7253; elizabeth.kohl@
dot.gov.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

This rule implements the Federal
Civil Penalties Inflation Adjustment Act
of 1990 (FCPIAA), Public Law 101-410,
as amended by the Federal Civil
Penalties Inflation Adjustment Act
Improvements Act of 2015 (2015 Act),
Public Law 114-74, 129 Stat. 599,
codified at 28 U.S.C. 2461 note. The
FCPIAA and the 2015 Act require
Federal agencies to adjust minimum and
maximum civil penalty amounts to
preserve their deterrent impact. The
2015 Act amended the formula and
frequency of the adjustments. It required
an initial catch-up adjustment in the
form of an interim final rule, followed
by annual adjustments of civil penalty
amounts using a statutorily mandated
formula. Section 4(b)(2) of the 2015 Act
specifically directs that the annual
adjustment be accomplished through
final rule without notice and comment.
This rule is effective immediately.

The Department’s authorities over the
specific civil penalty regulations being
amended by this rule are provided in
the preamble discussion below.

I. Background

On November 2, 2015, the President
signed into law the 2015 Act, which
amended the FCPIAA, to improve the
effectiveness of civil monetary penalties
and to maintain their deterrent effect.
The 2015 Act requires Federal agencies
to: (1) adjust the level of civil monetary
penalties with an initial “catch-up”
adjustment through an interim final rule
(IFR); and (2) make subsequent annual
adjustments.

The 2015 Act directed the Office of
Management and Budget (OMB) to issue
guidance on implementing the required
annual adjustment no later than
December 15 of each year.! OMB
released this required guidance in OMB
Memorandum M—-24-07, available at

https://www.whitehouse.gov/omb/
information-for-agencies/memoranda/,
which provides instructions on how to
calculate the 2024 annual adjustment.
To derive the 2024 adjustment, the
Department must multiply the
maximum or minimum penalty amount
by the percent change between the
October 2023 Consumer Price Index for
All Urban Consumers (CPI-U) and the
October 2022 CPI-U. In this case, as
explained in OMB Memorandum M-24—
07 the percent change between the
October 2023 CPI-U and the October
2022 CPI-U is 1.03241.2

II. Issuance of a Final Rule

This final rule is being published
without notice and comment and with
an immediate effective date. The 2015
Act provides clear direction for how to
adjust the civil penalties, and clearly
states at section 4(b)(2) that this
adjustment shall be made
“notwithstanding section 553 of title 5,
United States Code.”” By operation of the
2015 Act, DOT must publish an annual
adjustment by January 15 of every year,
and the new levels take effect upon
publication of the rule. Accordingly,
DOT is publishing this final rule
without prior notice and comment, and
with an immediate effective date.

II1. Discussion of the Final Rule

In 2016, OST and DOT’s operating
administrations with civil monetary
penalties promulgated the “catch up”
IFR required by the 2015 Act. All DOT
operating administrations have already
finalized their “catch up” IFRs, and this
rule makes the annual adjustment
required by the 2015 Act.

The Department emphasizes that this
rule adjusts penalties prospectively, and
therefore the penalty adjustments made
by this rule will apply only to violations
that take place after this rule becomes
effective. This rule also does not change
previously assessed or enforced
penalties that DOT is actively collecting
or has collected.

A. Office of the Secretary (OST) 2024
Adjustments

OST’s 2024 civil penalty adjustments
are summarized in the chart below.

New penalty
o - Existing (existing
Description Citation penalty penalty x
1.03241)
General civil penalty for violations of certain aviation economic regulations and statutes .............. 49 U.S.C. 46301(a)(1) «eoervereenne $40,272 $41,577
General civil penalty for violations of certain aviation economic regulations and statutes involving | 49 U.S.C. 46301(a)(1) ......cc..... 1,771 1,828
an individual or small business concern.

128 U.S.C. 2461 note.

2 Agencies may calculate the percent change
using the CPI-U numbers, which are typically
issued in November each year, and confirm their

calculations upon issuance of the annual OMB
guidance.


https://www.whitehouse.gov/omb/information-for-agencies/memoranda/
https://www.whitehouse.gov/omb/information-for-agencies/memoranda/
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o New penalty
Description Citation %’éﬁgﬂg égﬁ':ﬂ;g
1.03241)
Civil penalties for individuals or small businesses for violations of most provisions of Chapter 401 | 49 U.S.C. 46301(a)(5)(A) ......... 16,108 16,630
of Title 49, including the anti-discrimination provisions of sections 40127 and 41705 and rules
and orders issued pursuant to these provisions.
Civil penalties for individuals or small businesses for violations of 49 U.S.C. 41719 and rules and | 49 U.S.C. 46301(a)(5)(C) ......... 8,054 8,315
orders issued pursuant to that provision.
Civil penalties for individuals or small businesses for violations of 49 U.S.C. 41712 or consumer | 49 U.S.C. 46301(a)(5)(D) ......... 4,028 4,159
protection rules and orders issued pursuant to that provision.
B. Federal Aviation Administration FAA’s 2024 civil penalty adjustments
(FAA) 2024 Adjustments are summarized in the chart below.
. New penalty
Description Citation E’éﬁgﬂg égﬁgﬂ;g
1.03241)
Violation of hazardous materials transportation law ..............ccccooiiiiiiiiiii e 49 U.S.C. 5123(a)(1) .coevverveeenen $96,624 $99,756
Violation of hazardous materials transportation law resulting in death, serious illness, severe in- 49 U.S.C. 5123(a)(2) ..cevevvrvrene 225,455 232,762
jury, or substantial property destruction.
Minimum penalty for violation of hazardous materials transportation law relating to training .......... 49 U.S.C. 5123(a)(3) .... 582 601
Maximum penalty for violation of hazardous materials transportation law relating to training ......... | 49 U.S.C. 5123(a)(3) .... 96,624 99,756
Knowing presentation of a nonconforming aircraft for issuance of an initial airworthiness certifi- 49 U.S.C. 44704(d)(3)(B) ......... 1,144,489 1,181,582
cate by a production certificate holder.
Knowing failure by an applicant for or holder of a type certificate to submit safety critical informa- | 49 U.S.C. 44704(e)(4)(A) ......... 1,144,489 1,181,582
tion or include certain such information in an airplane flight manual or flight crew operating
manual contrary to 49 U.S.C. 44704(e)(1)—(3).
Operation of an unmanned aircraft or unmanned aircraft system equipped or armed with a dan- 49 U.S.C. 44802 note ............... 29,462 30,417
gerous weapon.
Violation by a person other than an individual or small business concern under 49 U.S.C. 49 U.S.C. 46301(a)(1) .cevervevneen 40,272 41,577
46301(a)(1)(A) or (B).
Violation by an airman serving as an airman under 49 U.S.C. 46301(a)(1)(A) or (B) (but not cov- | 49 U.S.C. 46301(a)(1) ....ccovereen. 1,771 1,828
ered by 46301(a)(5)(A) or (B)).
Violation by an individual or small business concern under 49 U.S.C. 46301(a)(1)(A) or (B) (but 49 U.S.C. 46301(a)(1) .coevvrveenne 1,771 1,828
not covered in 49 U.S.C. 46301(a)(5)).
Violation by an individual or small business concern (except an airman serving as an airman) 49 U.S.C. 46301(a)(5)(A) ......... 16,108 16,630
under 49 U.S.C. 46301(a)(5)(A)(i) or (ii).
Violation by an individual or small business concern related to the transportation of hazardous 49 U.S.C. 46301(a)(5)(B)(i) ...... 16,108 16,630
materials.
Violation by an individual or small business concern related to the registration or recordation 49 U.S.C. 46301(a)(5)(B)(ii) ..... 16,108 16,630
under 49 U.S.C. chapter 441, of an aircraft not used to provide air transportation.
Violation by an individual or small business concern of 49 U.S.C. 44718(d), relating to limitation | 49 U.S.C. 46301(a)(5)(B)(iii) ..... 16,108 16,630
on construction or establishment of landfills.
Violation by an individual or small business concern of 49 U.S.C. 44725, relating to the safe dis- | 49 U.S.C. 46301(a)(5)(B)(iv) .... 16,108 16,630
posal of life-limited aircraft parts.
Individual who aims the beam of a laser pointer at an aircraft in the airspace jurisdiction of the 49 U.S.C. 46301 note ............... 30,820 31,819
United States, or at the flight path of such an aircraft.
Tampering with @ smoke alarm deviCe ..o 49 U.S.C. 46301(D) ..eovevverenneee 5171 5,339
Knowingly providing false information about alleged violation involving the special aircraft juris- 49 U.S.C. 46302 ........cccvrunenee. 28,085 28,995
diction of the United States.
Physical or sexual assault or threat to physically or sexually assault crewmember or other indi- 49 U.S.C. 46318 .....ccoevevvnne 42,287 43,658
vidual on an aircraft, or action that poses an imminent threat to the safety of the aircraft or in-
dividuals on board.
Permanent closure of an airport without providing sufficient notice ...............cccccooiiiiiiiiii 49 U.S.C. 46319 ... 16,108 16,630
Operating an unmanned aircraft and in so doing knowingly or recklessly interfering with a wildfire | 49 U.S.C. 46320 .... 24,656 25,455
suppression, law enforcement, or emergency response effort.
Violation of 51 U.S.C. 50901-50923, a regulation issued under these statutes, or any term or 51 U.S.C. 50917(C) .eovveveeereneens 283,009 292,181
condition of a license or permit issued or transferred under these statutes.
C. National Highway Traffic Safety NHTSA’s 2024 civil penalty
Administration (NHTSA) 2024 adjustments are summarized in the
Adjustments chart below.
o New penalty
Description Citation E)e(lrfglrt])? (eX|sat;PgXpen-
1.03241)
Maximum penalty amount for each violation of: 49 U.S.C. 30112, 30115, 30117-30122, 49 U.S.C. 30165(a)(1), $26,315 $27,168
30123(a), 30125(c), 30127, 30141-30147, 30166 or 31137, or a regulation prescribed under 30165(a)(3).
any of these sections.
Maximum penalty amount for a related series of violations of: 49 U.S.C. 30112, 30115, 30117— 49 U.S.C. 30165(a)(1), 131,564,183 135,828,178
30122, 30123(a), 30125(c), 30127, 30141- 30147, 30166 or 31137, or a regulation prescribed 30165(a)(3).
under any of these sections.
Maximum penalty per school bus related violation of 49 U.S.C. 30112(a)(1) or 30112(a)(2) ......... 49 U.S.C. 30165(a)(2)(A) ......... 14,960 15,445
Maximum penalty amount for a series of school bus related violations of 49 U.S.C. 30112(a)(1) 49 U.S.C. 30165(a)(2)(B) ......... 22,440,526 23,167,823
or 30112(a)(2).
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New penalty
- o Existing (existing pen-
Description Citation penalty alty x
1.03241)
Maximum penalty per violation for filing false or misleading reports ..............cccccociiiiiiiiiiiicinee 49 U.S.C. 30165(a)(4) ..ccervvvnee. 6,441 6,650
Maximum penalty amount for a series of violations related to filing false or misleading reports ..... 49 U.S.C. 30165(a)(4) .. 1,288,315 1,330,069
Maximum penalty amount for each violation of the reporting requirements related to maintaining | 49 U.S.C. 30505 2,100 2,168
the National Motor Vehicle Title Information System.
Maximum penalty amount for each violation of a bumper standard under 49 U.S.C. 32506 .......... 49 U.S.C. 32507(a) 3,446 3,658
Maximum penalty amount for a series of violations of a bumper standard under 49 U.S.C. 32506 | 49 U.S.C. 32507(a) 3,837,393 3,961,763
Maximum penalty amount for each violation of 49 U.S.C. 32308(a) related to providing informa- | 49 U.S.C. 32308(b) 3,446 3,558
tion on crashworthiness and damage susceptibility.
Maximum penalty amount for a series of violations of 49 U.S.C. 32308(a) related to providing in- | 49 U.S.C. 32308(b) ........cccvruene 1,879,489 1, 940,403
formation on crashworthiness and damage susceptibility.
Maximum penalty for each violation related to the tire fuel efficiency information program ............ 49 U.S.C. 32308(c) ... 71,317 73,628
Maximum civil penalty for willfully failing to affix, or failing to maintain, the label required in 49 49 U.S.C. 32309 2,100 2,168
U.S.C. 32304.
Maximum penalty amount per violation related to odometer tampering and disclosure .................. 49 U.S.C. 32709 12,882 13,300
Maximum penalty amount for a related series of violations related to odometer tampering and 49 U.S.C. 32709 1,288,315 1,330,069
disclosure.
Maximum penalty amount per violation related to odometer tampering and disclosure with intent | 49 U.S.C. 32710 ........cccccevvunne 12,882 13,300
to defraud.
Maximum penalty amount for each violation of 49 U.S.C. 33114(a)(1)—(4) .......... 49 U.S.C. 33115(a) 2,830 2,922
Maximum penalty amount for a related series of violations of 49 U.S.C. 33114(a)(1)—( 49 U.S.C. 33115(a) 707,524 730,455
Maximum civil penalty for violations of 49 U.S.C. 33114(a)(5) ... | 49 U.S.C. 33115(b) 210,161 216,972
Maximum civil penalty for violations under 49 U.S.C. 32911(a) related to automobile fuel econ- 49 U.S.C 32912(a) 49,534 51,139
omy.
Civil penalty factor for violations of fuel economy standards prescribed for a model year under 49 | 49 U.S.C. 32912(b) .......cceouenvee. 16 17
U.S.C. 329023.
Maximum civil penalty factor that may be prescribed for fuel economy standards under 49 U.S.C. | 49 U.S.C. 32912(c)(1)(B) .......... 31 32
32912(c)(1)(A).
Maximum civil penalty for a violation under the medium- and heavy-duty vehicle fuel efficiency 49 U.S.C. 32902 .......cceeeunnne. 48,779 50,360

program.

3For model years before model year 2019, the civil penalty is $5.50; for model years 2019 through 2021, the civil penalty is $14; for model year 2022, the civil pen-
alty is $15; for model year 2023, the civil penalty is $16; for model year 2024, the civil penalty is $17.

D. Federal Motor Carrier Safety
Administration (FMCSA) 2024
Adjustments

FMCSA'’s civil penalties affected by
this rule are all located in appendices A
and B to 49 CFR part 386. The 2024
adjustments to these civil penalties are
summarized in the chart below. Note
that the civil penalties for violations of

Appendix A IV (h) and (j) were

incorrectly stated in the regulatory text
of the 2023 update as $31,536 rather
than $28,304 (88 FR 1114, 1130; Jan. 6,
2023), though these penalties were
correctly stated in the preamble as
updated from $26,269 as $28,304 (Id. at
1117). These errors have been corrected
in this 2024 update. In addition, the

civil penalties for violations of

Appendix B (i)(1) and (2) were
incorrectly stated in the regulatory text
of the 2023 update as $6,247 rather than
$6,441 (Id. at 1131), though these
penalties were correctly stated in the
preamble as updated from $5,978 to
$6,441 (Id. at 1119). These errors have
also been corrected in this 2024 update.

. New penalty
Description Citation E’éﬁgﬂg égﬁgﬂ;g
1.03241)
Appendix A Il Subpoena 49 U.S.C. 525 ....cociiccie $1,288 $1,330
Appendix A Il Subpoena ... |49 U.S.C. 525 ..... 12,882 13,300
Appendix A IV (a) Out-of-service order (operation of commercial motor vehicle (CMV) by driver) | 49 U.S.C. 521(b)(7) .. 2,232 2,304
Appendix A IV (b) Out-of-service order (requiring or permitting operation of CMV by driver) ......... 49 U.S.C. 521(b)(7) .. 22,324 23,048
Appendix A IV (c) Out-of-service order (operation by driver of CMV or intermodal equipment that | 49 U.S.C. 521(b)(7) 2,232 2,304
was placed out of service).
Appendix A IV (d) Out-of-service order (requiring or permitting operation of CMV or intermodal 49 U.S.C. 22,324 23,048
equipment that was placed out of service).
Appendix A IV (e) Out-of-service order (failure to return written certification of correction) ............ 49 U.S.C. 1,116 1,152
Appendix A IV (g) Out-of-service order (failure to cease operations as ordered) 49 U.S.C. 32,208 33,252
Appendix A IV (h) Out-of-service order (operating in violation of order) .. |49 US.C. 28,304 29,221
Appendix A IV (i) Out-of-service order (conducting operations during suspension or revocation 49 U.S.C. 18,170 18,759
for failure to pay penalties). (b)(7).
Appendix A 1V (j) (conducting operations during suspension or revocation) ............c.cccceeerceerenenns 49 U.S.C. 28,304 29,221
Appendix B (a)(1) Recordkeeping—maximum penalty per day ................ 49 U.S.C. 1,496 1,544
Appendix B (a)(1) Recordkeeping—maximum total penalty .... 49 U.S.C. 14,960 15,445
Appendix B (a)(2) Knowing falsification of records ........ 49 U.S.C. 14,960 15,445
Appendix B (a)(3) Non-recordkeeping violations ........ 49 U.S.C. 18,170 18,759
Appendix B (a)(4) Non-recordkeeping violations by drivers . 49 U.S.C. 521(b)( 4,543 4,690
Appendix B (a)(5) Violation of 49 CFR 392.5 (first conviction) .............. 49 U.S.C. 31310(i)(2)(A) .. 3,740 3,861
Appendix B (a)(5) Violation of 49 CFR 392.5 (second or subsequent conviction) 49 U.S.C. 31310(i)(2)(A) .. 7,481 7,723
Appendix B (b) Commercial driver’s license (CDL) violations ..... 49 U.S.C. 521(b)(2)(C) . 6,755 6,974
Appendix B (b)(1): Special penalties pertaining to violation of ou 49 U.S.C. 31310(i)(2)(A) -covveeee 3,740 3,861
tion).
Appendix B (b)(1) Special penalties pertaining to violation of out-of-service orders (second or 49 U.S.C. 31310(i)(2)(A) +eovvrerene 7,481 7,723
subsequent conviction).
Appendix B (b)(2) Employer violations pertaining to knowingly allowing, authorizing employee 49 U.S.C. 521(b)(2)(C) .... 6,755 6,974
violations of out-of-service order (minimum penalty).
Appendix B (b)(2) Employer violations pertaining to knowingly allowing, authorizing employee 49 U.S.C. 31310(i)(2)(C) .......... 37,400 38,612

violations of out-of-service order (maximum penalty).
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o New penalty
Description Citation %’éﬁgﬂg égﬁ':ﬂ;g
1.03241)
Appendix B (b)(3) Special penalties pertaining to railroad-highway grade crossing violations ........ 49 U.S.C. 31310(j)(2)(B) ........... 19,389 20,017
Appendix B (d) Financial responsibility violations 49 U.S.C. 31138(d)(1), 19,933 20,579
31139(g)(1).

Appendix B (e)(1) Violations of Hazardous Materials Regulations (HMRs) and Safety Permitting 49 U.S.C. 5123(a)(1) .ccecevereenne 96,624 99,756
Regulations (transportation or shipment of hazardous materials).

Appendix B (e)(2) Violations of Hazardous Materials Regulations (HMRs) and Safety Permitting 49 U.S.C. 5123(a)(3) .eevverrereenns 582 601
Regulations (training)—minimum penalty.

Appendix B (e)(2): Violations of Hazardous Materials Regulations (HMRs) and Safety Permitting | 49 U.S.C. 5123(a)(1) ...cccoovreens 96,624 99,756
Regulations (training)—maximum penalty.

Appendix B (e)(3) Violations of Hazardous Materials Regulations (HMRs) and Safety Permitting 49 U.S.C. 5123(a)(1) ceevereeruenns 96,624 99,756
Regulations (packaging or container).

Appendix B (e)(4): Violations of Hazardous Materials Regulations (HMRs) and Safety Permitting | 49 U.S.C. 5123(a)(1) ....ccccoeveue 96,624 99,756
Regulations (compliance with FMCSRs).

Appendix B (e)(5) Violations of Hazardous Materials Regulations (HMRs) and Safety Permitting 49 U.S.C. 5123(a)(2) ..covevvvvene 225,455 232,762
Regulations (death, serious illness, severe injury to persons; destruction of property).

Appendix B (f)(1) Operating after being declared unfit by assignment of a final “unsatisfactory” 49 U.S.C. 521(b)(2)(F) .ecverveeee 32,208 33,252
safety rating (generally).

Appendix B (f)(2) Operating after being declared unfit by assignment of a final “unsatisfactory” 49 U.S.C. 5123(a)(1) ceeverreerene 96,624 99,756
safety rating (hazardous materials)—maximum penalty.

Appendix B (f)(2): Operating after being declared unfit by assignment of a final “unsatisfactory” 49 U.S.C. 5123(a)(2) ..eccevvrreenne 225,455 232,762
safety rating (hazardous materials)—maximum penalty if death, serious illness, severe injury to
persons; destruction of property.

Appendix B (g)(1): Violations of the commercial regulations (CRs) (property carriers) ...........c.c.... 49 U.S.C. 14901(a) ... 12,882 13,300

Appendix B (g)(2) Violations of the CRs (brokers) 49 U.S.C. 14916(c) 12,882 13,300

Appendix B (g)(3) Violations of the CRs (passenger carrlers) ... | 49 U.S.C. 14901(a) 32,208 33,252

Appendix B (g)(4) Violations of the CRs (foreign motor carriers, foreign motor private carriers) .... | 49 U.S.C. 14901(a) ... 12,882 13,300

Appendix B (g)(5) Violations of the operating authority requirement (foreign motor carriers, for- 49 U.S.C. 14901 note 17,717 18,291
eign motor private carriers)—maximum penalty for intentional violation.

Appendix B (g)(5) Violations of the operating authority requirement (foreign motor carriers, for- 49 U.S.C. 14901 note ............... 44,294 45,730
eign motor private carriers}—maximum penalty for a pattern of intentional violations.

Appendix B (g)(6) Violations of the CRs (motor carrier or broker for transportation of hazardous 49 U.S.C. 14901(D) evveeeveeenne 25,767 26,602
wastes)—minimum penalty.

Appendix B (g)(6) Violations of the CRs (motor carrier or broker for transportation of hazardous 49 U.S.C. 14901(D) oovveveirne 51,533 53,203
wastes)—maximum penalty.

Appendix B (g)(7): Violations of the CRs (household goods (HHG) carrier or freight forwarder, or | 149 U.S.C. 14901(d)(1) ....coovrnee 1,937 2,000
their receiver or trustee).

Appendix B (g)(8) Violation of the CRs (weight of HHG shipment, charging for services)—min- 49 U.S.C. 14901(€) evvvvrvervrruenne 3,879 4,005
imum penalty for first violation.

Appendix B (g)(8) Violation of the CRs (weight of HHG shipment, charging for services)—min- 49 U.S.C. 14901(€) vrvvevvrrerruenns 9,695 10,009
imum penalty for subsequent violation.

Appendix B (g)(10) Tariff VIOIAtIONS ........ccoiiiiiiie e e 49 U.S.C. 13702, 14903 ........... 193,890 200,174

Appendix B (g)(11) Additional tariff violations (rebates or concessions)—first violation . ... | 49 U.S.C. 14904(a) 387 400

Appendix B (g)(11) Additional tariff violations (rebates or concessions)—subsequent violations .... | 49 U.S.C. 14904(a) .. 484 500

Appendix B (g)(12): Tariff violations (freight forwarders)—maximum penalty for first violation ....... 49 U.S.C. 14904(b)(1 ) . 971 1,002

Appendix B (g)(12): Tariff violations (freight forwarders)—maximum penalty for subsequent viola- | 49 U.S.C. 14904(b)(1) ......ccoe.... 3,879 4,005
tions.

Appendix B (g)(13): service from freight forwarder at less than rate in effect—maximum penalty 49 U.S.C. 14904(b)(2) ..cvvvvvrene 971 1,002
for first violation.

Appendix B (g)(13): service from freight forwarder at less than rate in effect—maximum penalty 49 U.S.C. 14904(b)(2) ..cvevvvreenne 3,879 4,005
for subsequent violation(s).

Appendix B (g)(14): Violations related to loading and unloading motor vehicles ..............ccccccooeee. 49 U.S.C. 14905 .... 19,389 20,017

Appendix B (g)(16): Reporting and recordkeeping under 49 U.S.C. subtitle 1V, part B (except 49 U.S.C. 14901 ... 1,288 1,330
13901 and 13902(c))—minimum penalty.

Appendix B (g)(16): Reporting and recordkeeping under 49 U.S.C. subtitle IV, part B—maximum | 49 U.S.C. 14907 ........ccccceveunene 9,695 10,009
penalty.

Appendix B (g)(17): Unauthorized disclosure of information ...........ccccooiiiiiiiiiniice s 49 U.S.C. 14908 3,879 4,005

Appendix B (g)(18): Violation of 49 U.S.C. subtitle IV, part B, or condition of registration . 49 U.S.C. 14910 . 971 1,002

Appendix B (g)(21)(i): Knowingly and willfully fails to deliver or unload HHG at destination ... 49 U.S.C. 14915 ... 19,389 20,017

Appendix B (g)(22): HHG broker estimate before entering into an agreement with a motor carrier | 49 U.S.C. 14901(d)(2) .. 14,960 15,445

Appendix B (g)(23): HHG transportation or broker services—registration requirement ................... 49 U.S.C. 14901 (d)(3) . 37,400 38,612

Appendix B (h): Copying of records and access to equipment, lands, and buildings—maximum 49 U.S.C. 521(b)(2)(E) .... 1,496 1,544
penalty per day.

Appendix B (h): Copying of records and access to equipment, lands, and buildings—maximum 49 U.S.C. 521(b)(2)(E) .... 14,960 15,445
total penalty.

Appendix B (i)(1): Evasion of regulations under 49 U.S.C. ch. 5, 51, subchapter Il of ch. 311 49 U.S.C. 524 ..o 2,577 2,661
(except 31138 and 31139), 31302-31304, 31305(b), 31310(g)(1)(A), or 31502—minimum pen-
alty for first violation.

Appendix B (i)(1): Evasion of regulations under 49 U.S.C. ch. 5, 51, subchapter Il of ch. 311 49 U.S.C. 524 ..o 6,441 6,650
(except 31138 and 31139), 31302-31304, 31305(b), 31310(g)(1)(A), or 31502—maximum
penalty for first violation.

Appendix B (i)(1): Evasion of regulations under 49 U.S.C. ch. 5, 51, subchapter Il of ch. 311 49 U.S.C. 524 ....ccoovvieiiene 3,219 3,323
(except 31138 and 31139), 31302-31304, 31305(b), 31310(g)(1)(A), or 31502—minimum pen-
alty for subsequent violation(s).

Appendix B (i)(1): Evasion of regulations under 49 U.S.C. ch. 5, 51, subchapter Il of ch. 311 49 U.S.C. 524 ..o 9,652 9,965
(except 31138 and 31139), 31302-31304, 31305(b), 31310(g)(1)(A), or 31502—maximum
penalty for subsequent violation(s).

Appendix B (i)(2): Evasion of regulations under 49 U.S.C. subtitle IV, part B—minimum penalty 49 U.S.C. 14906 ......ccevvvvriernenne 2,577 2,661
for first violation.

Appendix B (i)(2): Evasion of regulations under 49 U.S.C. subtitle IV, part B—minimum penalty 49 U.S.C. 14906 ......ccovvvvrrrrennne 6,441 6,650

for subsequent violation(s).
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E. Federal Railroad Administration FRA’s 2024 civil penalty adjustments
(FRA) 2024 Adjustments are summarized in the chart below.
. New penalty
Description Citation E’éﬁgﬂg (existing penalty
penaity x 1.03241)
Minimum rail safety Penalty ..........cooeieiiriiiee e 49 U.S.C. ch. 213 $1,052 $1,086
Ordinary maximum rail safety penalty ...........cccccevceeiinenne 49 U.S.C. ch. 213 .. 34,401 35,516
Maximum penalty for an aggravated rail safety violation ..... .. | 49 U.S.C.ch. 213 .. 137,603 142,063
Minimum penalty for hazardous materials training violations ............cccccccvvveneene 49 U.S.C. 5123 .....cceeneee 582 601
Maximum penalty for ordinary hazardous materials violations .............ccccceveeee 49 U.S.C. 5123 ....cccvvene 96,624 99,756
Maximum penalty for aggravated hazardous materials violations .............ccc..... 49 U.S.C. 5123 ...ccoceeeene 225,455 232,762

F. Pipeline and Hazardous Materials
Safety Administration (PHMSA) 2024
Adjustments

PHMSA'’s civil penalties affected by
this rule for hazardous materials

violations are located in 49 CFR
107.329, appendix A to subpart D of 49
CFR part 107, and § 171.1. The civil
penalties affected by this rule for
pipeline safety violations are located in

§190.223. PHMSA’s 2024 civil penalty
adjustments are summarized in the
chart below.

fog New penalty
Description Citation E’é'ﬁg;:g (existing penalty
penaity x 1.03241)
Maximum penalty for hazardous materials violation ............c.cccoveeiiiiniiiiiiinnne 49 U.S.C. $96,624 $99,756
Maximum penalty for hazardous materials violation that results in death, seri- 49 U.S.C. 225,455 232,762
ous illness, or severe injury to any person or substantial destruction of prop-
erny.
Minimum penalty for hazardous materials training violations ..............ccccceveeie 49 U.S.C. 5123 .....cccvvne 582 601
Maximum penalty for each pipeline safety violation ..............cccooiiiiiiiiiiiiiinns 49 U.S.C. 60122(a)(1) ........ 257,664 266,015
Maximum penalty for a related series of pipeline safety violations ..................... 49 U.S.C. 60122(a)(1) ........ 2,576,627 2,660,135
Maximum additional penalty for each liquefied natural gas pipeline facility viola- | 49 U.S.C. 60122(a)(2) ........ 94,128 97,179
tion.
Maximum penalty for discrimination against employees providing pipeline safe- | 49 U.S.C. 60122(a)(3) ........ 1,496 1,544

ty information.

G. Maritime Administration (MARAD)
2024 Adjustments

MARAD’s 2024 civil penalty
adjustments are summarized in the

chart below. Note that the penalty in the
regulatory text at 46 CFR 221.61(b) for
violations of 46 U.S.C. 56010(e) was
stated in error as $22,750 in the 2023
civil penalties rule update (88 FR 1114,

1124), though it was correctly stated in
the preamble of the that rule as $24,905,
updated from the 2022 civil penalty of
$23,115 (Id. at 1120). This error has
been corrected in this 2024 update.

. New penalt
Description Citation EX|st||ng (existing penglty
penalty x 1.03241)
Maximum civil penalty for a single violation of any provision under 46 U.S.C. 46 U.S.C. 31309 .....cccceeene 24,746 25,548
Chapter 313 and all of Subtitle Il related MARAD regulations, except for vio-
lations of 46 U.S.C. 31329.
Maximum civil penalty for a single violation of 46 U.S.C. 31329 as it relates to | 46 U.S.C. 31330 ................ 61,982 63,991
the court sales of documented vessels.
Maximum civil penalty for a single violation of 46 U.S.C. 56101 as it relates to | 46 U.S.C. 56101(e) ............ 24,905 25,712
approvals required to transfer a vessel to a noncitizen.
Maximum civil penalty for failure to file an Automated Mutual Assistance Ves- | 46 U.S.C. 50113(b) ............ 157 162
sel Rescue System (AMVER) report.
Maximum civil penalty for violating procedures for the use and allocation of 50 U.S.C. 4513 ... 31,326 32,341
shipping services, port facilities and services for national security and na-
tional defense operations.
Maximum civil penalty for violations in applying for or renewing a vessel’s fish- | 46 U.S.C. 12151 ................ 181,713 187,602

ery endorsement.

H. Great Lakes St. Lawrence Seaway
Development Corporation (GLS) 2024
Adjustments

GLS is as follows:

The 2024 civil penalty adjustment for
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iog New penalty
g o Existing o
Description Citation (existing penalty
penalty x1.03241)
Maximum civil penalty for each violation of the Seaway Rules and Regulations | 33 U.S.C. 1232 .................. $111,031 $114,630
at 33 CFR part 401.

Regulatory Analysis and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule has been evaluated in
accordance with existing policies and
procedures and is considered not
significant under Executive Order 12866
and DOT’s Regulatory Policies and
Procedures; therefore, the rule has not
been reviewed by the Office of
Management and Budget (OMB) under
Executive Order 12866.

B. Regulatory Flexibility Analysis

The Department has determined the
Regulatory Flexibility Act of 1980 (RFA)
(5 U.S.C. 601, et seq.) does not apply to
this rulemaking. The RFA applies, in
pertinent part, only when “an agency is
required . . .to publish general notice
of proposed rulemaking.” 5 U.S.C.
604(a). The Small Business
Administration’s A Guide for
Government Agencies: How to Comply
with the Regulatory Flexibility Act
(2012), explains that:

If, under the [Administrative Procedure
Act (APA)] or any rule of general
applicability governing federal grants to state
and local governments, the agency is
required to publish a general notice of
proposed rulemaking (NPRM), the RFA must
be considered [citing 5 U.S.C. 604(a)]. . . .If
an NPRM is not required, the RFA does not

apply.

As stated above, DOT has determined
that good cause exists to publish this
final rule without notice and comment
procedures under the APA. Therefore,
the analytical requirements of the RFA
do not apply.

C. Executive Order 13132 (Federalism)

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). This regulation
has no substantial direct effects on the
States, the relationship between the
National Government and the States, or
the distribution of power and
responsibilities among the various
levels of government. It does not contain
any provision that imposes substantial
direct compliance costs on State and
local governments. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

D. Executive Order 13175

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments.
Because none of the measures in the
rule have tribal implications or impose
substantial direct compliance costs on
Indian tribal governments, the funding
and consultation requirements of
Executive Order 13175 do not apply.

E. Paperwork Reduction Act

Under the Paperwork Reduction Act,
before an agency submits a proposed
collection of information to OMB for
approval, it must publish a document in
the Federal Register providing notice of
and a 60-day comment period on, and
otherwise consult with members of the
public and affected agencies concerning,
each proposed collection of information.
This final rule imposes no new
information reporting or record keeping
necessitating clearance by OMB.

F. National Environmental Policy Act

The Department has analyzed the
environmental impacts of this final rule
pursuant to the National Environmental
Policy Act of 1969 (NEPA) (42 U.S.C.
4321, et seq.) and has determined that
it is categorically excluded pursuant to
DOT Order 5610.1C, Procedures for
Considering Environmental Impacts (44
FR 56420, Oct. 1, 1979, as amended July
13, 1982, and July 30, 1985). Categorical
exclusions are actions identified in an
agency’s NEPA implementing
procedures that do not normally have a
significant impact on the environment
and therefore do not require either an
environmental assessment (EA) or
environmental impact statement (EIS).
See 40 CFR 1508.4. In analyzing the
applicability of a categorical exclusion,
the agency must also consider whether
extraordinary circumstances are present
that would warrant the preparation of
an EA or EIS. Id. Paragraph 4(c)(5) of
DOT Order 5610.1C includes the
categorical exclusions for all DOT
Operating Administrations. This action
qualifies for a categorical exclusion in
accordance with FAA Order 1050.1F,
Environmental Impacts: Policies and
Procedures (80 FR 44208, July 24, 2015),
paragraph 5-6.6.f, which covers
regulations not expected to cause any
potentially significant environmental

impacts. The Department does not
anticipate any environmental impacts,
and there are no extraordinary
circumstances present in connection
with this final rule.

G. Unfunded Mandates Reform Act

The Department analyzed the final
rule under the factors in the Unfunded
Mandates Reform Act of 1995. The
Department considered whether the rule
includes a Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year. The Department has
determined that this final rule will not
result in such expenditures.
Accordingly, no further assessment or
analysis is required under the Unfunded
Mandates Reform Act.

List of Subjects
14 CFR Part 13

Administrative practice and
procedure, Air transportation,
Hazardous materials transportation,
Investigations, Law enforcement,
Penalties.

14 CFR Part 383

Administrative practice and
procedure, Penalties.

14 CFR Part 406

Administrative procedure and review,
Commercial space transportation,
Enforcement, Investigations, Penalties,
Rules of adjudication.

33 CFR Part 401

Hazardous materials transportation,
Navigation (water), Penalties, Radio,
Reporting and recordkeeping
requirements, Vessels, Waterways.

46 CFR Part 221

Administrative practice and
procedure, Maritime carriers, Mortgages,
Penalties, Reporting and recordkeeping
requirements, Trusts and trustees.

46 CFR Part 307

Marine safety, Maritime carriers,
Penalties, Reporting and recordkeeping
requirements.

46 CFR Part 340

Harbors, Maritime carriers, National
defense, Packaging and containers.
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46 CFR Part 356

Citizenship and naturalization,
Fishing vessels, Mortgages, Penalties,
Reporting and recordkeeping
requirements, Vessels.

49 CFR Part 107

Administrative practices and
procedure, Hazardous materials
transportation, Packaging and
containers, Penalties, Reporting and
recordkeeping requirements.

49 CFR Part 171

Administrative practice and
procedure, Exports, Hazardous materials
transportation, Hazardous waste,
Imports, Information, Reporting and
recordkeeping requirements.

49 CFR Part 190

Administrative practice and
procedure, Penalties, Pipeline safety.

49 CFR Part 209

Administrative practice and
procedure, Hazardous materials
transportation, Penalties, Railroad
safety, Reporting and recordkeeping
requirements.

49 CFR Part 213

Bridges, Penalties, Railroad safety,
Reporting and recordkeeping
requirements.

49 CFR Part 214

Bridges, Occupational safety and
health, Penalties, Railroad safety,
Reporting and recordkeeping
requirements.

49 CFR Part 215

Freight, Penalties, Railroad safety,
Reporting and recordkeeping
requirements.

49 CFR Parts 216, 217, 221, 224, 229,
230, 232, 233, and 239

Penalties, Railroad safety, Reporting
and recordkeeping requirements.

49 CFR Part 218

Occupational safety and health,
Penalties, Railroad employees, Railroad
safety, Reporting and recordkeeping
requirements.

49 CFR Part 219

Alcohol abuse, Drug abuse, Drug
testing, Penalties, Railroad safety,

Reporting and recordkeeping
requirements, Safety, Transportation.

49 CFR Part 220

Penalties, Radio, Railroad safety,
Reporting and recordkeeping
requirements.

49 CFR Parts 222, 235, 240, 242, 243,
and 244

Administrative practice and
procedure, Penalties, Railroad safety,
Reporting and recordkeeping
requirements.

49 CFR Part 223

Glazing standards, Penalties, Railroad
safety, Reporting and recordkeeping
requirements.

49 CFR Part 225
Investigations, Penalties, Railroad

safety, Reporting and recordkeeping
requirements.

49 CFR Part 227

Noise control, Occupational safety
and health, Penalties, Railroad safety,
Reporting and recordkeeping
requirements.

49 CFR Part 228

Penalties, Railroad employees,
Reporting and recordkeeping
requirements.

49 CFR Part 231
Penalties, Railroad safety.
49 CFR Part 234

Highway safety, Penalties, Railroad
safety, Reporting and recordkeeping
requirements, State and local
governments.

49 CFR Part 236
Penalties, Positive train control,

Railroad safety, Reporting and
recordkeeping requirements.

49 CFR Part 237

Bridges, Penalties, Railroad safety,
Reporting and recordkeeping
requirements.

49 CFR Part 238

Fire prevention, Passenger equipment,
Penalties, Railroad safety, Reporting and
recordkeeping requirements.

49 CFR Part 241

Communications, Penalties, Railroad
safety, Reporting and recordkeeping
requirements.

49 CFR Part 272

Penalties, Railroad employees,
Railroad safety, Railroads, Safety,
Transportation.

49 CFR Part 386

Administrative procedures,
Commercial motor vehicle safety,
Highways and roads, Motor carriers,
Penalties.

49 CFR Part 578

Imports, Motor vehicle safety, Motor
vehicles, Penalties, Rubber and rubber
products, Tires.

Accordingly, the Department of
Transportation amends 14 CFR chapters
I, II, and 1II, 33 CFR chapter IV, 46 CFR
chapter II, and 49 CFR chapters I, II, III,
and V as follows:

Title 14—Aeronautics and Space

PART 13—INVESTIGATIVE AND
ENFORCEMENT PROCEDURES

m 1. The authority citation for part 13
continues to read as follows:

Authority: 18 U.S.C. 6002; 28 U.S.C. 2461
(note); 49 U.S.C. 106(g), 5121-5124, 40113—
40114, 44103—44106, 4470144704, 44709—
44710, 44713, 44725, 44742, 44802 (note),
46101—46111, 46301, 46302 (for a violation of
49 U.S.C. 46504), 46304—46316, 46318—
46320, 46501-46502, 46504, 46507, 47106,
47107, 47111, 47122, 47306, 47531-47532;
49 CFR 1.83.

m 2. Amend § 13.301 by revising
paragraphs (b) and (c) to read as follows:

§13.301 Inflation adjustments of civil
monetary penalties.
* * * * *

(b) Each adjustment to a maximum
civil monetary penalty or to minimum
and maximum civil monetary penalties
that establish a civil monetary penalty
range applies to actions initiated under
this part for violations occurring on or
after December 28, 2023,
notwithstanding references to specific
civil penalty amounts elsewhere in this
part.

(c) Minimum and maximum civil
monetary penalties are as follows:
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TABLE 1 TO § 13.301(c)—MINIMUM AND MAXIMUM CIVIL MONETARY PENALTY AMOUNTS FOR CERTAIN VIOLATIONS

United States Code cita-
tion

Civil monetary penalty description

2023
minimum
penalty
amount

New adjusted
minimum
penalty
amount
for violations
occurring on
or after
December 28,
2023

2023
maximum penalty
amount

New adjusted maximum
penalty amount for
violations occurring on or
after December 28, 2023

49 U.S.C. 5123(a)(1) .
49 U.S.C. 5123(a)(2)

49 U.S.C. 5123(a)(3)

49 U.S.C. 44704(d)(3)

49 U.S.C. 44704(e)(4)

49 U.S.C. 44704(e)(5)

49 U.S.C. 44742 ..............

49 U.S.C. 44802 note .......

49 U.S.C. 46301(a)(1)

49 U.S.C. 46301(a)(1)

49 U.S.C. 46301(a)(1)

49 U.S.C. 46301(a)(3)

49 U.S.C. 46301(a)(5)(A)

49 U.S.C.
46301(a)(5)(B)(i).

49 U.S.C.
46301(a)(5)(B)(ii).

49 U.S.C.
46301(a)(5)(B)(iii).

49 US.C.
46301(a)(5)(B)(iv).

49 U.S.C. 46301 note .......

49 U.S.C. 46301(b) ...
49 U.S.C. 46302

49 U.S.C. 46318 ...............

49 U.S.C. 46319 ...............

Violation of hazardous materials transportation law
Violation of hazardous materials transportation law
resulting in death, serious illness, severe injury,

or substantial property destruction.

Violation of hazardous materials transportation law
relating to training.

Knowing presentation of a nonconforming aircraft
for issuance of an initial airworthiness certificate
by a production certificate holder.

Knowing failure by an applicant for or holder of a
type certificate to submit safety critical informa-
tion or include certain such information in an air-
plane flight manual or flight crew operating man-
ual.

Knowing false statement by an airline transport
pilot (ATP) certificate holder with respect to the
submission of certain safety critical information.

Interference by a supervisory employee of an or-
ganization designation authorization (ODA) hold-
er that manufactures a transport category air-
plane with an ODA unit member’s performance
of authorized functions.

Operation of an unmanned aircraft or unmanned
aircraft system equipped or armed with a dan-
gerous weapon.

Violation by a person other than an individual or
small business concern under 49 U.S.C.
46301(a)(1)(A) or (B).

Violation by an airman serving as an airman under
49 U.S.C. 46301(a)(1)(A) or (B) (but not covered
by 46301(a)(5)(A) or (B)).

Violation by an individual or small business con-
cern under 49 U.S.C. 46301(a)(1)(A) or (B) (but
not covered in 49 U.S.C. 46301(a)(5)).

Violation of 49 U.S.C. 47107(b) (or any assurance
made under such section) or 49 U.S.C. 47133.

Violation by an individual or small business con-
cern (except an airman serving as an airman)
under 49 U.S.C. 46301(a)(5)(A)(i) or (ii).

Violation by an individual or small business con-
cern related to the transportation of hazardous
materials.

Violation by an individual or small business con-
cern related to the registration or recordation
under 49 U.S.C. chapter 441, of an aircraft not
used to provide air transportation.

Violation by an individual or small business con-
cern of 49 U.S.C. 44718(d), relating to limitation
on construction or establishment of landfills.

Violation by an individual or small business con-
cern of 49 U.S.C. 44725, relating to the safe dis-
posal of life-limited aircraft parts.

Individual who aims the beam of a laser pointer at
an aircraft in the airspace jurisdiction of the
United States, or at the flight path of such an
aircraft.

Tampering with a smoke alarm device

Knowingly providing false information about al-
leged violation involving the special aircraft juris-
diction of the United States.

Physical or sexual assault or threat to physically or
sexually assault crewmember or other individual
on an aircraft, or action that poses an imminent
threat to the safety of the aircraft or individuals
on board.

Permanent closure of an airport without providing
sufficient notice.

N/A
N/A

$582

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A
N/A

$601

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

$96,624 ...
$225,455 ......cciciciie

See entries for 49 U.S.C.
46301(a)(1) and (a)(5).

See entries for 49 U.S.C.
46301(a)(1).

Increase above otherwise
applicable maximum
amount not to exceed
3 times the amount of
revenues used in viola-
tion of such section.

$16,108 ..o

$99,756.
$232,762.

$99,756.

$1,181,581.

$1,181,581.

See entries for 49 U.S.C.
46301(a)(1) and (a)(5).

See entries for 49 U.S.C.
46301(a)(1).

$30,417.

$41,577.

$1,828.

$1,828.

No change.

$16,630.

$16,630.

$16,630.

$16,630.

$16,630.

$31,819.

$5,339.

$28,995.

$43,658.

$16,630.
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TABLE 1 TO § 13.301(c)—MINIMUM AND MAXIMUM CIVIL MONETARY PENALTY AMOUNTS FOR CERTAIN VIOLATIONS—

Continued
New adjusted
minimum
_ _ 2023 penalty 2023 New adjusted maximum
United States Code cita- Civil monetary penalty description minimum for violations maximum penalty __penalty amount for
tion penalty oceurring on amount violations occurring on or
amount 9 after December 28, 2023

or after
December 28,
2023

49 U.S.C. 46320 ...............

sponse effort.
49 U.S.C. 47531

Operating an unmanned aircra ft and in so doing
knowingly or recklessly interfering with a wildfire
suppression, law enforcement, or emergency re-

Violation of 49 U.S.C. 47528-47530 or 47534, re-
lating to the prohibition of operating certain air-
craft not complying with stage 3 noise levels.

N/A N/A

N/A N/A

$24,656 ......ccveverciiinne $25,455.

See entries for 49 U.S.C.
46301(a)(1) and (a)(5).

See entries for 49 U.S.C.
46301(a)(1) and (a)(5).

PART 383—CIVIL PENALTIES

m 3. The authority citation for part 383
continues to read as follows:

Authority: Sec. 701, Pub. L. 114-74, 129
Stat. 584; Sec. 503, Pub. L. 108-176, 117 Stat.
2490; Pub. L. 101-410, 104 Stat. 890; Sec.
31001, Pub. L. 104-134.

m 4. Section 383.2 is revised to read as
follows:

§383.2 Amount of penalty.

Civil penalties payable to the U.S.
Government for violations of Title 49,
Chapters 401 through 421, pursuant to
49 U.S.C. 46301(a), are as follows:

(a) A general civil penalty of not more
than $41,577 (or $1,828 for individuals
or small businesses) applies to
violations of statutory provisions and
rules or orders issued under those
provisions, other than those listed in
paragraph (b) of this section (see 49
U.S.C. 46301(a)(1)); and

(b) With respect to small businesses
and individuals, notwithstanding the
general civil penalty specified in
paragraph (a) of this section, the
following civil penalty limits apply:

(1) A maximum civil penalty of
$16,630 applies for violations of most
provisions of Chapter 401, including the
anti-discrimination provisions of
sections 40127 (general provision), and
41705 (discrimination against the
disabled) and rules and orders issued
pursuant to those provisions (see 49
U.S.C. 46301(a)(5)(A));

(2) A maximum civil penalty of
$8,315 applies for violations of section
41719 and rules and orders issued
pursuant to that provision (see 49 U.S.C.
46301(a)(5)(C)); and

(3) A maximum civil penalty of
$4,159 applies for violations of section

41712 or consumer protection rules or
orders (see 49 U.S.C. 46301(a)(5)(D)).

PART 406—INVESTIGATIONS,
ENFORCEMENT, AND
ADMINISTRATIVE REVIEW

m 5. The authority citation for part 406
continues to read as follows:

Authority: 51 U.S.C. 50901-50923.

m 6. Amend § 406.9 by revising
paragraph (a) to read as follows:

§406.9 Civil penalties.

(a) Civil penalty liability. Under 51
U.S.C. 50917(c), a person found by the
Federal Aviation Administration (FAA)
to have violated a requirement of the
Act, a regulation issued under the Act,
or any term or condition of a license or
permit issued or transferred under the
Act, is liable to the United States for a
civil penalty of not more than $292,181
for each violation. A separate violation
occurs for each day the violation
continues.

* * * * *

Title 33—Navigation and Navigable Waters

PART 401—SEAWAY REGULATIONS
AND RULES

Subpart B—Penalties—Violations of
Seaway Regulations

m 7. The authority citation for subpart B
of part 401 continues to read as follows:

Authority: 33 U.S.C. 981-990; 46 U.S.C.

70001-70004, 70011, and 70032; 49 CFR
1.101, unless otherwise noted.

m 8. Amend § 401.102 by revising
paragraph (a) to read as follows:

§401.102 Civil penalty.

(a) A person, as described in
§401.101(b) who violates a regulation in
this chapter is liable to a civil penalty
of not more than $114,630.

* * * * *

Title 46—Shipping

PART 221—REGULATED
TRANSACTIONS INVOLVING
DOCUMENTED VESSELS AND OTHER
MARITIME INTERESTS

m 9. The authority citation for part 221
continues to read as follows:

Authority: 46 U.S.C. chs. 301, 313, and
561; Pub. L. 114-74; 49 CFR 1.93.

m 10. Amend § 221.61 by revising
paragraph (b) to read as follows:

§221.61 Compliance.
* * * * *

(b) Pursuant to 46 U.S.C. 31309, a
general penalty of not more than
$25,548 may be assessed for each
violation of chapter 313 or 46 U.S.C.
subtitle IIl administered by the Maritime
Administration, and pursuant to the
regulations in this part a person
violating 46 U.S.C. 31329 is liable for a
civil penalty of not more than $63,991
for each violation. A person who
charters, sells, transfers, or mortgages a
vessel, or an interest therein, in
violation of 46 U.S.C. 56101(e) is liable
for a civil penalty of not more than
$25,712 for each violation.

PART 307—ESTABLISHMENT OF
MANDATORY POSITION REPORTING
SYSTEM FOR VESSELS

m 11. The authority citation for part 307
continues to read as follows:

Authority: Pub. L. 109-304; 46 U.S.C.
50113; Pub. L. 114-74; 49 CFR 1.93.
W 12. Section 307.19 is revised to read
as follows:

§307.19 Penalties.

The owner or operator of a vessel in
the waterborne foreign commerce of the
United States is subject to a penalty of
$162 for each day of failure to file an
AMVER report required by this part.
Such penalty shall constitute a lien
upon the vessel, and such vessel may be



89560 Federal Register/Vol. 88,

No. 248/ Thursday, December 28, 2023 /Rules and Regulations

libeled in the district court of the United
States in which the vessel may be
found.

PART 340—PRIORITY USE AND
ALLOCATION OF SHIPPING
SERVICES, CONTAINERS AND
CHASSIS, AND PORT FACILITIES AND
SERVICES FOR NATIONAL SECURITY
AND NATIONAL DEFENSE RELATED
OPERATIONS

m 13. The authority citation for part 340
continues to read as follows:

Authority: 50 U.S.C. 4501 et seq. (“The
Defense Production Act”’); Executive Order
13603 (77 FR 16651); Executive Order 12656
(53 FR 47491); Pub. L. 114-74; 49 CFR 1.45;
49 CFR 1.93(1).

m 14. Section 340.9 is revised to read as
follows:

§340.9 Compliance.

Pursuant to 50 U.S.C. 4513, any
person who willfully performs any act
prohibited, or willfully fails to perform
any act required, by the provisions of
this part shall, upon conviction, be
fined not more than $32,341 or
imprisoned for not more than one year,
or both.

PART 356—REQUIREMENTS FOR
VESSELS OF 100 FEET OR GREATER
IN REGISTERED LENGTH TO OBTAIN
A FISHERY ENDORSEMENT TO THE
VESSEL’S DOCUMENTATION

m 15. The authority citation for part 356
continues to read as follows:

Authority: 46 U.S.C. 12102; 46 U.S.C.
12151; 46 U.S.C. 31322; Pub. L. 105-277,
division G, title II, subtitle I, section 203 (46
U.S.C. 12102 note), section 210(e), and
section 213(g), 112 Stat. 2681; Pub. L. 107—
20, section 2202, 115 Stat. 168—170; Pub. L.
114-74; 49 CFR 1.93.

m 16. Amend § 356.49 by revising
paragraph (b) to read as follows:

§356.49 Penalties.
* * * * *

(b) A fine of up to $187,602 may be
assessed against the vessel owner for
each day in which such vessel has
engaged in fishing (as such term is
defined in section 3 of the Magnuson-
Stevens Fishery Conservation and
Management Act (16 U.S.C. 1802))
within the exclusive economic zone of
the United States; and

* * * * *
Title 49—Transportation

PART 107—HAZARDOUS MATERIALS
PROGRAM PROCEDURES

m 17. The authority citation for part 107
continues to read as follows:

Authority: 49 U.S.C. 5101-5128, 44701;
Pub. L. 101-410 Section 4; Pub. L. 104-121
Sections 212—-213; Pub. L. 104-134 Section
31001; Pub. L. 11474 Section 4 (28 U.S.C.
note); 49 CFR 1.81 and 1.97; 33 U.S.C. 1321.

m 18. Revise § 107.329 toread as
follows:

§107.329 Maximum penalties.

(a) A person who knowingly violates
a requirement of the Federal hazardous
material transportation law, an order
issued thereunder, this subchapter,
subchapter C of this chapter, or a special
permit or approval issued under this
subchapter applicable to the
transportation of hazardous materials or
the causing of them to be transported or
shipped is liable for a civil penalty of
not more than $99,756 for each
violation, except the maximum civil
penalty is $232,762 if the violation
results in death, serious illness, or
severe injury to any person or
substantial destruction of property.
There is no minimum civil penalty,
except for a minimum civil penalty of
$601 for violations relating to training.
When the violation is a continuing one,
each day of the violation constitutes a
separate offense.

(b) A person who knowingly violates
a requirement of the Federal hazardous
material transportation law, an order
issued thereunder, this subchapter,
subchapter C of this chapter, or a special
permit or approval issued under this
subchapter applicable to the design,
manufacture, fabrication, inspection,
marking, maintenance, reconditioning,
repair or testing of a package, container,
or packaging component which is
represented, marked, certified, or sold
by that person as qualified for use in the
transportation of hazardous materials in
commerce is liable for a civil penalty of
not more than $99,756 for each
violation, except the maximum civil
penalty is $232,762 if the violation
results in death, serious illness, or
severe injury to any person or
substantial destruction of property.
There is no minimum civil penalty,
except for a minimum civil penalty of
$601 for violations relating to training.

Appendix A to Subpart D of Part 107
[Amended]

m 19. Amend appendix A to subpart D
of part 107, under section B, Penalty
Increases for Multiple Counts, in the
second paragraph, by removing
“$96,624 or $225,455” and ‘“‘January 6,
2023” and adding in their places
€“$99,756 or $232,762” and ‘“December
28, 2023, respectively.

PART 171—GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

m 20. The authority citation for part 171
continues to read as follows:

Authority: 49 U.S.C. 5101-5128, 44701;
Pub. L. 101-410 section 4; Pub. L. 104-134,
section 31001; Pub. L. 114—74 section 4 (28
U.S.C. 2461 note); 49 CFR 1.81 and 1.97.

m 21. Amend § 171.1 by revising
paragraph (g) to read as follows:

§171.1 Applicability of Hazardous
Materials Regulations (HMR) to persons and
functions.

* * * * *

(g) Penalties for noncompliance. Each
person who knowingly violates a
requirement of the Federal hazardous
material transportation law, an order
issued under Federal hazardous
material transportation law, subchapter
A of this chapter, or a special permit or
approval issued under subchapter A or
C of this chapter is liable for a civil
penalty of not more than $99,756 for
each violation, except the maximum
civil penalty is $232,762 if the violation
results in death, serious illness, or
severe injury to any person or
substantial destruction of property.
There is no minimum civil penalty,
except for a minimum civil penalty of
$601 for a violation relating to training.

PART 190—PIPELINE SAFETY
ENFORCEMENT AND REGULATORY
PROCEDURES

m 22. The authority citation for part 190
continues to read as follows:

Authority: 33 U.S.C. 1321(b); 49 U.S.C.
60101 et seq.

m 23. Amend § 190.223 by revising
paragraphs (a), (c), and (d) to read as
follows:

§190.223 Maximum penalties.

(a) Any person found to have violated
a provision of 49 U.S.C. 60101, et seq.,
or any regulation in 49 CFR parts 190
through 199, or order issued pursuant to
49 U.S.C. 60101, et seq. or 49 CFR part
190, is subject to an administrative civil
penalty not to exceed $266,015 for each
violation for each day the violation
continues, with a maximum
administrative civil penalty not to
exceed $2,660,135 for any related series
of violations.

* * * * *

(c) Any person found to have violated
any standard or order under 49 U.S.C.
60103 is subject to an administrative
civil penalty not to exceed $97,179,
which may be in addition to other
penalties to which such person may be
subject under paragraph (a) of this
section.
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(d) Any person who is determined to
have violated any standard or order
under 49 U.S.C. 60129 is subject to an
administrative civil penalty not to
exceed $1,544, which may be in
addition to other penalties to which
such person may be subject under
paragraph (a) of this section.

* * * * *

PART 209—RAILROAD SAFETY
ENFORCEMENT PROCEDURES

m 24. The authority citation for part 209
continues to read as follows:

Authority: 49 U.S.C. 5123, 5124, 20103,
20107, 20111, 20112, 20114; 28 U.S.C. 2461
note; and 49 CFR 1.89.

m 25. Amend § 209.103 by revising
paragraphs (a) and (c) to read as follows:

§209.103 Minimum and maximum
penalties.

(a) A person who knowingly violates
a requirement of the Federal hazardous
materials transportation laws, an order
issued thereunder, 49 CFR subchapter A
or G of chapter I, subtitle B, or a special
permit or approval issued under
subchapter A or C of chapter I, subtitle
B, of this title is liable for a civil penalty
of not more than $99,756 for each
violation, except that—

(1) The maximum civil penalty for a
violation is $232,762 if the violation
results in death, serious illness, or
severe injury to any person, or
substantial destruction of property; and

(2) A minimum $601 civil penalty
applies to a violation related to training.
* * * * *

(c¢) The maximum and minimum civil
penalties described in paragraph (a) of
this section apply to violations
occurring on or after December 28, 2023.

m 26. Amend § 209.105 by revising the
last sentence of paragraph (c) to read as
follows:

§209.105 Notice of probable violation.

* * * * *

(c) * * *In an amended notice, FRA
may change the civil penalty amount
proposed to be assessed up to and
including the maximum penalty amount
of $99,756 for each violation, except
that if the violation results in death,
serious illness or severe injury to any
person, or substantial destruction of
property, FRA may change the penalty
amount proposed to be assessed up to
and including the maximum penalty
amount of $232,762.

§209.409 [Amended]

m 27. Amend § 209.409 as follows:
m a. Remove the dollar amount “$1,052”
and add in its place “$1,086"’;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516"’; and
m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.
m 28. Amend appendix A to part 209 in
the section ‘“Penalty Schedules;
Assessment of Maximum Penalties” as
follows:
m a. Add a sentence at the end of the
sixth paragraph;
m b. Revise the fourth sentence in the
seventh paragraph; and
m c. Revise the first sentence of the tenth
paragraph.

The addition and revisions read as
follows:

Appendix A to Part 209—Statement of
Agency Policy Concerning Enforcement
of the Federal Railroad Safety Laws

* * * * *

Penalty Schedules; Assessment of Maximum
Penalties
* * * * *

* * * Effective December 28, 2023, the
minimum civil monetary penalty was raised
from $1,052 to $1,086, the ordinary
maximum civil monetary penalty was raised
from $34,401 to $35,516, and the aggravated
maximum civil monetary penalty was raised
from $137,603 to $142,063.

* * * For each regulation in this part or
order, the schedule shows two amounts
within the $1,086 to $35,516 range in
separate columns, the first for ordinary
violations, the second for willful violations
(whether committed by railroads or
individuals). * * *

* * * * *

Accordingly, under each of the schedules
(ordinarily in a footnote), and regardless of
the fact that a lesser amount might be shown
in both columns of the schedule, FRA
reserves the right to assess the statutory
maximum penalty of up to $142,063 per
violation where a pattern of repeated
violations or a grossly negligent violation has
created an imminent hazard of death or
injury or has caused death or injury. * * *

* * * * *

Appendix B to Part 209 [Amended]

m 29. Amend appendix B to part 209 as
follows:

m a. Remove the dollar amount
“$96,624" everywhere it appears and
add in its place “$99,756"’;

m b. Remove the dollar amount
“$225,455” everywhere it appears and
add in its place “$232,762"’; and

m c. Remove the dollar amount “$582”
and add in its place “$601” in the first
paragraph.

PART 213—TRACK SAFETY
STANDARDS

m 30. The authority citation for part 213
continues to read as follows:

Authority: 49 U.S.C. 20102-20114 and
20142; 28 U.S.C. 2461 note; and 49 CFR 1.89.

§213.15 [Amended]

m 31. Amend § 213.15 in paragraph (a)
as follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086"’;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516"’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 214—RAILROAD WORKPLACE
SAFETY

m 32. The authority citation for part 214
continues to read as follows:

Authority: 49 U.S.C. 20102-20103, 20107,
21301-21302, 31304; 28 U.S.C. 2461 note;
and 49 CFR 1.89.

§214.5 [Amended]

m 33. Amend § 214.5 as follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086";

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516”’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 215—RAILROAD FREIGHT CAR
SAFETY STANDARDS

m 34. The authority citation for part 215
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107; 28
U.S.C. 2461 note; and 49 CFR 1.89.

§215.7 [Amended]

m 35. Amend § 215.7 as follows:

®m a. Remove the dollar amount “$1,052”
and add in its place “$1,086”;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516”’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 216—SPECIAL NOTICE AND
EMERGENCY ORDER PROCEDURES:
RAILROAD TRACK, LOCOMOTIVE
AND EQUIPMENT

m 36. The authority citation for part 216
continues to read as follows:
Allthority: 49 U.S.C. 20102-20104, 20107,

20111, 20133, 20701-20702, 21301-21302,
21304; 28 U.S.C. 2461 note; and 49 CFR 1.89.

§216.7 [Amended]

m 37. Amend § 216.7 as follows:
m a. Remove the dollar amount “$1,052”
and add in its place “$1,086"’;
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m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516"’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 217—RAILROAD OPERATING
RULES

m 37. The authority citation for part 217
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107; 28
U.S.C. 2461 note; and 49 CFR 1.89.

§217.5 [Amended]

m 38. Amend § 217.5 as follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086";

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516”’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 218—RAILROAD OPERATING
PRACTICES

m 39. The authority citation for part 218
continues to read as follows:

AuthOI‘ity: 49 U.S.C. 20103, 20107, 20131,
20138, 20144, 20168; 28 U.S.C. 2461 note;
and 49 CFR 1.89.

§218.9 [Amended]

m 40. Amend § 218.9 as follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086"’;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516"’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 219—CONTROL OF ALCOHOL
AND DRUG USE

m 41. The authority citation for part 219
continues to read as follows:

AuthOI‘ity: 49 U.S.C. 20103, 20107, 20140,
21301, 21304, 21311; 28 U.S.C. 2461 note;
Div. A, Sec. 412, Pub. L. 110-432, 122 Stat.
4889 (49 U.S.C. 20140 note); Sec. 8102, Pub.
L. 115-271, 132 Stat. 3894; and 49 CFR 1.89.

§219.10 [Amended]

W 42. Amend § 219.10 as follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086"’;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516”’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 220—RAILROAD
COMMUNICATIONS

m 43. The authority citation for part 220
continues to read as follows:

Authority: 49 U.S.C. 20102-20103, 20103,
note, 20107, 21301-21302, 20701-20703,
21304, 21311; 28 U.S.C. 2461 note; and 49
CFR 1.89.

§220.7 [Amended]

W 44. Amend § 220.7 as follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086”;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516"; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063".

PART 221—REAR END MARKING
DEVICE—PASSENGER, COMMUTER
AND FREIGHT TRAINS

m 45. The authority citation for part 221
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107; 28
U.S.C. 2461 note; and 49 CFR 1.89.

§221.7 [Amended]

m 46. Amend § 221.7 as follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086”;

m b. Remove the dollar amount
““$34,401” and add in its place
“$35,516"’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 222—USE OF LOCOMOTIVE
HORNS AT PUBLIC HIGHWAY-RAIL
GRADE CROSSINGS

m 47. The authority citation for part 222
continues to read as follows:
Authority: 49 U.S.C. 20103, 20107, 20153,

21301, 21304; 28 U.S.C. 2461 note; and 49
CFR 1.89.

§222.11 [Amended]

m 48. Amend §222.11 as follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086”;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516"; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063".

PART 223—SAFETY GLAZING
STANDARDS—LOCOMOTIVES,
PASSENGER CARS AND CABOOSES

m 49. The authority citation for part 223
continues to read as follows:
Authority: 49 U.S.C. 20102-20103, 20133,

20701-20702, 21301-21302, 21304; 28 U.S.C.
2461 note; and 49 CFR 1.89.

§223.7 [Amended]

m 50. Amend § 223.7 as follows:

®m a. Remove the dollar amount “$1,052”
and add in its place “$1,086”;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516"’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 224—REFLECTORIZATION OF
RAIL FREIGHT ROLLING STOCK

m 51. The authority citation for part 224
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20148
and 21301; 28 U.S.C. 2461 note; and 49 CFR
1.89.

§224.11 [Amended]

m 52. Amend § 224.11 in paragraph (a)
as follows:

®m a. Remove the dollar amount “$1,052”
and add in its place “$1,086”;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516”’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 225—RAILROAD ACCIDENTS/
INCIDENTS: REPORTS
CLASSIFICATION, AND
INVESTIGATIONS

m 53. The authority citation for part 225
is continues to read as follows:

Authority: 49 U.S.C. 103, 322(a), 20103,
20107, 20901-20902, 21301, 21302, 21311;
28 U.S.C. 2461 note; and 49 CFR 1.89.

§225.29 [Amended]

m 54. Amend § 225.29 as follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086";

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516"’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 227—OCCUPATIONAL NOISE
EXPOSURE

m 55. The authority citation for part 227
continues to read as follows:
Authority: 49 U.S.C. 20103, 20103, note,

20701-20702; 28 U.S.C. 2461 note; and 49
CFR 1.89.

§227.9 [Amended]

m 56. Amend § 227.9 in paragraph (a) as
follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086";
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m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516"’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 228—PASSENGER TRAIN
EMPLOYEE HOURS OF SERVICE;
RECORDKEEPING AND REPORTING;
SLEEPING QUARTERS

m 57. The authority citation for part 228
continues to read as follows:

Authority: 49 U.S.C. 103, 20103, 20107,
21101-21109; 49 U.S.C. 21301, 21303, 21304,
21311; 28 U.S.C. 2461 note; and 49 CFR 1.89.

§228.6 [Amended]

m 58. Amend § 228.6 in paragraph (a) as
follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086"’;

m b. Remove the dollar amount
““$34,401” and add in its place
“$35,516”’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

m 59. Amend appendix A to part 228,
under the heading “General
Provisions,” in the ‘“Penalty’”” paragraph
by adding a sentence at the end of the
first paragraph to read as follows:

Appendix A to Part 228—Requirements
of the Hours of Service Act: Statement
of Agency Policy and Interpretation

* * * * *

General Provisions
* * * * *

Penalty. * * * Effective December 28,
2023, the minimum civil monetary
penalty was raised from $1,052 to
$1,086, the ordinary maximum civil
monetary penalty was raised from
$34,401 to $35,516, and the aggravated
maximum civil monetary penalty was
raised from $137,603 to $142,063.

* * * * *

PART 229—RAILROAD LOCOMOTIVE
SAFETY STANDARDS

m 60. The authority citation for part 229
continues to read as follows:

Authority: 49 U.S.C. 103, 322(a), 20103,
20107, 20901-02, 21301, 21302, 21311; 28
U.S.C. 2461 note; and 49 CFR 1.89.

§229.7 [Amended]

m 61. Amend § 229.7 in paragraph (b) as
follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086"’;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516”’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 230—STEAM LOCOMOTIVE
INSPECTION AND MAINTENANCE
STANDARDS

m 62. The authority citation for part 230
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20702;
28 U.S.C. 2461 note; and 49 CFR 1.89.

§230.4 [Amended]

m 63. Amend § 230.4 in paragraph (a) as
follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086”;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516"’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 231—RAILROAD SAFETY
APPLIANCE STANDARDS

m 64. The authority citation for part 231
continues to read as follows:
Authority: 49 U.S.C. 20102-20103, 20107,

20131, 20301-20303, 21301-21302, 21304;
28 U.S.C. 2461 note; and 49 CFR 1.89.

§231.0 [Amended]

m 65. Amend § 231.0 in paragraph (f) as
follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086”;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516"’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063".

PART 233—SIGNAL SYSTEMS
REPORTING REQUIREMENTS

m 66. The authority citation for part 233
continues to read as follows:
Authority: 49 U.S.C. 504, 522, 20103,

20107, 20501-20505, 21301, 21302, 21311;
28 U.S.C. 2461 note; and 49 CFR 1.89.

§233.11 [Amended]

m 67. Amend § 233.11 as follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086”;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516"’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063".

PART 234—GRADE CROSSING
SAFETY

m 68. The authority citation for part 234
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20152,
20160, 21301, 21304, 21311, 22907 note; 28
U.S.C. 2461 note; and 49 CFR 1.89.

§234.6 [Amended]

m 69. Amend § 234.6 in paragraph (a) as
follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086”;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516"’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 235—INSTRUCTIONS
GOVERNING APPLICATIONS FOR
APPROVAL OF A DISCONTINUANCE
OR MATERIAL MODIFICATION OF A
SIGNAL SYSTEM OR RELIEF FROM
THE REQUIREMENTS OF PART 236

m 70. The authority citation for part 235
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107; 28
U.S.C. 2461 note; and 49 CFR 1.89.

§235.9 [Amended]

m 71. Amend § 235.9 as follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086";

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516"’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 236—RULES, STANDARDS, AND
INSTRUCTIONS GOVERNING THE
INSTALLATION, INSPECTION,
MAINTENANCE, AND REPAIR OF
SIGNAL AND TRAIN CONTROL
SYSTEMS, DEVICES, AND
APPLIANCES

m 72. The authority citation for part 236
continues to read as follows:

Authority: 49 U.S.C. 20102-20103, 20107,
20133, 20141, 20157, 20301-20303, 20306,
20501-20505, 20701-20703, 21301-21302,
21304; 28 U.S.C. 2461 note; and 49 CFR 1.89.

§236.0 [Amended]

m 73. Amend § 236.0 in paragraph (f) as
follows:

m a. Remove the dollar amount “$1,052
and add in its place “$1,086”;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516”’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

’

PART 237—BRIDGE SAFETY
STANDARDS

m 74. The authority citation for part 237
continues to read as follows:
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Authority: 49 U.S.C. 20102-20114; 28
U.S.C. 2461 note; Div. A, Sec. 417, Pub. L.
110—432, 122 Stat. 4848; and 49 CFR 1.89.

§237.7 [Amended]

m 75. Amend § 237.7 in paragraph (a) as
follows:

®m a. Remove the dollar amount “$1,052”
and add in its place “$1,086”;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516”’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 238—PASSENGER EQUIPMENT
SAFETY STANDARDS

m 76. The authority citation for part 238
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20133,
20141, 20302-20303, 20306, 20701-20702,
21301-21302, 21304; 28 U.S.C. 2461 note;
and 49 CFR 1.89.

§238.11 [Amended]

m 77. Amend § 238.11 in paragraph (a)
as follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086";

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516”’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 239—PASSENGER TRAIN
EMERGENCY PREPAREDNESS

m 78. The authority citation for part 239
continues to read as follows:

Authority: 49 U.S.C. 20102-20103, 20105—
20114, 20133, 21301, 21304, and 21311; 28
U.S.C. 2461 note; and 49 CFR 1.89.

§239.11 [Amended]

m 79. Amend § 239.11 as follows:

®m a. Remove the dollar amount “$1,052”
and add in its place “$1,086”;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516"’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 240—QUALIFICATION AND
CERTIFICATION OF LOCOMOTIVE
ENGINEERS

m 80. The authority citation for part 240
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20135,
21301, 21304, 21311; 28 U.S.C. 2461 note;
and 49 CFR 1.89.

§240.11 [Amended]

m 81. Amend § 240.11 in paragraph (a)
as follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086”;

m b. Remove the dollar amount
““$34,401” and add in its place
“$35,516""; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063.

PART 241—UNITED STATES
LOCATIONAL REQUIREMENT FOR
DISPATCHING OF UNITED STATES
RAIL OPERATIONS

m 82. The authority citation for part 241
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 21301,
21304, 21311; 28 U.S.C. 2461 note; 49 CFR
1.89.

§241.15 [Amended]

m 83. Amend § 241.15 in paragraph (a)
as follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086”;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516"’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 242—QUALIFICATION AND
CERTIFICATION OF CONDUCTORS

m 84. The authority citation for part 242
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20135,
20138, 20162, 20163, 21301, 21304, 21311;
28 U.S.C. 2461 note; and 49 CFR 1.89.

§242.11 [Amended]

m 85. Amend § 242.11 in paragraph (a)
as follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086”;

m b. Remove the dollar amount
““$34,401” and add in its place
“$35,516”’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063".

PART 243—TRAINING,
QUALIFICATION, AND OVERSIGHT
FOR SAFETY-RELATED RAILROAD
EMPLOYEES

m 86. The authority citation for part 243
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20131—
20155, 20162, 20301-20306, 20701-20702,

21301-21304, 21311; 28 U.S.C. 2461 note;
and 49 CFR 1.89.

§243.7 [Amended]

m 87. Amend § 243.7 in paragraph (a) as
follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086”;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516"’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 244—REGULATIONS ON
SAFETY INTEGRATION PLANS
GOVERNING RAILROAD
CONSOLIDATIONS, MERGERS, AND
ACQUISITIONS OF CONTROL

m 88. The authority citation for part 244
continues to read as follows:
Authority: 49 U.S.C. 20103, 20107, 21301;

5 U.S.C. 553 and 559; 28 U.S.C. 2461 note;
and 49 CFR 1.89.

§244.5 [Amended]

m 89. Amend § 244.5 in paragraph (a) as
follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086”;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516"’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 272—CRITICAL INCIDENT
STRESS PLANS

m 90. The authority citation for part 272
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20109
note; 28 U.S.C. 2461 note; and 4 CFR 1.89.

§272.11 [Amended]

m 91. Amend § 272.11 in paragraph (a)
as follows:

m a. Remove the dollar amount “$1,052”
and add in its place “$1,086”;

m b. Remove the dollar amount
“$34,401” and add in its place
“$35,516”’; and

m c. Remove the dollar amount
“$137,603” and add in its place
“$142,063”.

PART 386—RULES OF PRACTICE FOR
FMCSA PROCEEDINGS

m 92. The authority citation for part 386
continues to read as follows:

Authority: 28 U.S.C. 2461 note; 49 U.S.C.
113, 1301 note, 31306a; 49 U.S.C. chapters 5,
51, 131-141, 145-149, 311, 313, and 315; and
49 CFR 1.81, 1.87.

m 93. Amend appendix A to part 386 by
revising section II and section IV.a.
through e. and g. through j. to read as
follows:

Appendix A to Part 386—Penalty
Schedule: Violations of Notices and
Orders

* * * * *
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II. Subpoena

Violation—Failure to respond to Agency
subpoena to appear and testify or produce
records.

Penalty—minimum of $1,330 but not more
than $13,300 per violation.

* * * * *

IV. Out-of-Service Order

j. Violation—Operation of a commercial
vehicle by a driver during the period the
driver was placed out of service.

Penalty—Up to $2,304 per violation.

(For purposes of this violation, the term
“driver” means an operator of a commercial
motor vehicle, including an independent
contractor who, while in the course of
operating a commercial motor vehicle, is
employed or used by another person.)

b. Violation—Requiring or permitting a
driver to operate a commercial vehicle during
the period the driver was placed out of
service.

Penalty—Up to $23,048 per violation.
(This violation applies to motor carriers
including an independent contractor who is
not a “driver,” as defined under paragraph

IV(a) above.)

¢. Violation—Operation of a commercial
motor vehicle or intermodal equipment by a
driver after the vehicle or intermodal
equipment was placed out-of-service and
before the required repairs are made.

Penalty—$2,304 each time the vehicle or
intermodal equipment is so operated. (This
violation applies to drivers as defined in
IV(a) above.)

d. Violation—Requiring or permitting the
operation of a commercial motor vehicle or
intermodal equipment placed out-of-service
before the required repairs are made.

Penalty—Up to $23,048 each time the
vehicle or intermodal equipment is so
operated after notice of the defect is received.

(This violation applies to intermodal
equipment providers and motor carriers,
including an independent owner operator
who is not a “driver,” as defined in IV(a)
above.)

e. Violation—Failure to return written
certification of correction as required by the
out- of-service order.

Penalty—Up to $1,152 per violation.

* * * * *

g. Violation—Operating in violation of an
order issued under § 386.72(b) to cease all or
part of the employer’s commercial motor
vehicle operations or to cease part of an
intermodal equipment provider’s operations,
i.e., failure to cease operations as ordered.

Penalty—Up to $33,252 per day the
operation continues after the effective date
and time of the order to cease.

h. Violation—Operating in violation of an
order issued under § 386.73.

Penalty—Up to $29,221 per day the
operation continues after the effective date
and time of the out-of-service order.

j. Violation—Conducting operations during
a period of suspension under § 386.83 or
§ 386.84 for failure to pay penalties.

Penalty—Up to $18,758 for each day that
operations are conducted during the
suspension or revocation period.

j. Violation—Conducting operations during
a period of suspension or revocation under

§385.911, §385.913, §385.1009, or
§385.1011 of this subchapter.

Penalty—Up to $29,221 for each day that
operations are conducted during the
suspension or revocation period.

m 94. Amend appendix B to part 386 by
revising paragraphs (a)(1) through (5),
(b), (d) through (f), (g)(1) through (8),
(10) through (14), and (16) through (18),
(8)(21)(1), (g)(22) and (23), (h), and (i) to
read as follows:

Appendix B to Part 386—Penalty
Schedule: Violations and Monetary
Penalties

* * * * *

What are the types of violations and
maximum monetary penalties?

(a) * x %

(1) Recordkeeping. A person or entity that
fails to prepare or maintain a record required
by part 40 of this title and parts 382, subpart
A,B,C,D,E, orF, 385, and 390 through 399
of this subchapter, or prepares or maintains
a required record that is incomplete,
inaccurate, or false, is subject to a maximum
civil penalty of $1,544 for each day the
violation continues, up to $15,445.

(2) Knowing falsification of records. A
person or entity that knowingly falsifies,
destroys, mutilates, or changes a report or
record required by parts 382, subpart A, B,
C,D,E, orF, 385, and 390 through 399 of
this subchapter, knowingly makes or causes
to be made a false or incomplete record about
an operation or business fact or transaction,
or knowingly makes, prepares, or preserves a
record in violation of a regulation order of
the Secretary is subject to a maximum civil
penalty of $15,445 if such action
misrepresents a fact that constitutes a
violation other than a reporting or
recordkeeping violation.

(3) Non-recordkeeping violations. A person
or entity that violates part 382, subpart A, B,
GC,D, E, or F, part 385, or parts 390 through
399 of this subchapter, except a
recordkeeping requirement, is subject to a
civil penalty not to exceed $18,758 for each
violation.

(4) Non-recordkeeping violations by
drivers. A driver who violates parts 382,
subpart A, B, G, D, E, or F, 385, and 390
through 399 of this subchapter, except a
recordkeeping violation, is subject to a civil
penalty not to exceed $4,690.

(5) Violation of 49 CFR 392.5. A driver
placed out of service for 24 hours for
violating the alcohol prohibitions of 49 CFR
392.5(a) or (b) who drives during that period
is subject to a civil penalty not to exceed
$3,861 for a first conviction and not less than

$7,723 for a second or subsequent conviction.

* * * * *

(b) Commercial driver’s license (CDL)
violations. Any employer, employee, medical
review officer, or service agent who violates
any provision of 49 CFR part 382, subpart G,
or any person who violates 49 CFR part 383,
subpart B, C, E, F, G, or H, is subject to a civil
penalty not to exceed $6,974; except:

(1) A CDL-holder who is convicted of
violating an out-of-service order shall be
subject to a civil penalty of not less than

$3,861 for a first conviction and not less than
$7,723 for a second or subsequent conviction;

(2) An employer of a CDL-holder who
knowingly allows, requires, permits, or
authorizes an employee to operate a CMV
during any period in which the CDL-holder
is subject to an out-of-service order, is subject
to a civil penalty of not less than $6,974 or
more than $38,612; and

(3) An employer of a CDL-holder who
knowingly allows, requires, permits, or
authorizes that CDL-holder to operate a CMV
in violation of a Federal, State, or local law
or regulation pertaining to railroad-highway
grade crossings is subject to a civil penalty
of not more than $20,017.

* * * * *

(d) Financial responsibility violations. A
motor carrier that fails to maintain the levels
of financial responsibility prescribed by part
387 of this subchapter or any person (except
an employee who acts without knowledge)
who knowingly violates the rules of part 387,
subparts A and B, is subject to a maximum
penalty of $20,579. Each day of a continuing
violation constitutes a separate offense.

(e) Violations of the Hazardous Materials
Regulations (HMRs) and safety permitting
regulations found in subpart E of part 385 of
this subchapter. This paragraph (e) applies to
violations by motor carriers, drivers, shippers
and other persons who transport hazardous
materials on the highway in commercial
motor vehicles or cause hazardous materials
to be so transported.

(1) All knowing violations of 49 U.S.C.
chapter 51 or orders or regulations issued
under the authority of that chapter applicable
to the transportation or shipment of
hazardous materials by commercial motor
vehicle on the highways are subject to a civil
penalty of not more than $99,756 for each
violation. Each day of a continuing violation
constitutes a separate offense.

(2) All knowing violations of 49 U.S.C.
chapter 51 or orders or regulations issued
under the authority of that chapter applicable
to training related to the transportation or
shipment of hazardous materials by
commercial motor vehicle on the highways
are subject to a civil penalty of not less than
$601 and not more than $99,756 for each
violation.

(3) All knowing violations of 49 U.S.C.
chapter 51 or orders, regulations, or
exemptions under the authority of that
chapter applicable to the manufacture,
fabrication, marking, maintenance,
reconditioning, repair, or testing of a
packaging or container that is represented,
marked, certified, or sold as being qualified
for use in the transportation or shipment of
hazardous materials by commercial motor
vehicle on the highways are subject to a civil
penalty of not more than $99,756 for each
violation.

(4) Whenever regulations issued under the
authority of 49 U.S.C. chapter 51 require
compliance with the FMCSRs while
transporting hazardous materials, any
violations of the FMCSRs will be considered
a violation of the HMRs and subject to a civil
penalty of not more than $99,756.

(5) If any violation subject to the civil
penalties set out in paragraphs (e)(1) through
(4) of this appendix results in death, serious
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illness, or severe injury to any person or in
substantial destruction of property, the civil
penalty may be increased to not more than
$232,762 for each offense.

(f) Operating after being declared unfit by
assignment of a final “unsatisfactory” safety
rating. (1) A motor carrier operating a
commercial motor vehicle in interstate
commerce (except owners or operators of
commercial motor vehicles designed or used
to transport hazardous materials for which
placarding of a motor vehicle is required
under regulations prescribed under 49 U.S.C.
chapter 51) is subject, after being placed out
of service because of receiving a final
“unsatisfactory” safety rating, to a civil
penalty of not more than $33,252 (49 CFR
385.13). Each day the transportation
continues in violation of a final
“unsatisfactory’” safety rating constitutes a
separate offense.

(2) A motor carrier operating a commercial
motor vehicle designed or used to transport
hazardous materials for which placarding of
a motor vehicle is required under regulations
prescribed under 49 U.S.C. chapter 51 is
subject, after being placed out of service
because of receiving a final “unsatisfactory”
safety rating, to a civil penalty of not more
than $99,756 for each offense. If the violation
results in death, serious illness, or severe
injury to any person or in substantial
destruction of property, the civil penalty may
be increased to not more than $232,762 for
each offense. Each day the transportation
continues in violation of a final
“unsatisfactory’’ safety rating constitutes a
separate offense.

(g] * k%

(1) A person who operates as a motor
carrier for the transportation of property in
violation of the registration requirements of
49 U.S.C. 13901 is liable for a minimum
penalty of $13,300 per violation.

(2) A person who knowingly operates as a
broker in violation of registration
requirements of 49 U.S.C 13904 or financial
security requirements of 49 U.S.C 13906 is
liable for a penalty not to exceed $13,300 for
each violation.

(3) A person who operates as a motor
carrier of passengers in violation of the
registration requirements of 49 U.S.C. 13901
is liable for a minimum penalty of $33,252
per violation.

(4) A person who operates as a foreign
motor carrier or foreign motor private carrier
of property in violation of the provisions of
49 U.S.C. 13902(c) is liable for a minimum
penalty of $13,300 per violation.

(5) A person who operates as a foreign
motor carrier or foreign motor private carrier
without authority, outside the boundaries of
a commercial zone along the United States-
Mexico border, is liable for a maximum
penalty of $18,291 for an intentional
violation and a maximum penalty of $45,730
for a pattern of intentional violations.

(6) A person who operates as a motor
carrier or broker for the transportation of
hazardous wastes in violation of the
registration provisions of 49 U.S.C. 13901 is
liable for a minimum penalty of $26,602 and
a maximum penalty of $53,203 per violation.

(7) A motor carrier or freight forwarder of
household goods, or their receiver or trustee,

that does not comply with any regulation
relating to the protection of individual
shippers, is liable for a minimum penalty of
$2,000 per violation.

(8) A person as described under paragraph
(i) or (ii) is liable for a minimum penalty of
$4,005 for the first violation and $10,009 for
each subsequent violation—

(i) Who falsifies, or authorizes an agent or
other person to falsify, documents used in
the transportation of household goods by
motor carrier or freight forwarder to evidence
the weight of a shipment; or

(ii) Who charges for services which are not
performed or are not reasonably necessary in
the safe and adequate movement of the
shipment.

* * * * *

(10) A person who offers, gives, solicits, or
receives transportation of property by a
carrier at a different rate than the rate in
effect under 49 U.S.C. 13702 is liable for a
maximum penalty of $200,174 per violation.
When acting in the scope of his/her
employment, the acts or omissions of a
person acting for or employed by a carrier or
shipper are considered the acts or omissions
of that carrier or shipper, as well as of that
person.

(11) Any person who offers, gives, solicits,
or receives a rebate or concession related to
motor carrier transportation subject to
jurisdiction under subchapter I of 49 U.S.C.
chapter 135, or who assists or permits
another person to get that transportation at
less than the rate in effect under 49 U.S.C.
13702, commits a violation for which the
penalty is $400 for the first violation and
$500 for each subsequent violation.

(12) A freight forwarder, its officer, agent,
or employee, that assists or willingly permits
a person to get service under 49 U.S.C. 13531
at less than the rate in effect under 49 U.S.C.
13702 commits a violation for which the
penalty is up to $1,002 for the first violation
and up to $4,005 for each subsequent
violation.

(13) A person who gets or attempts to get
service from a freight forwarder under 49
U.S.C. 13531 at less than the rate in effect
under 49 U.S.C. 13702 commits a violation
for which the penalty is up to $1,002 for the
first violation and up to $4,005 for each
subsequent violation.

(14) A person who knowingly authorizes,
consents to, or permits a violation of 49
U.S.C. 14103 relating to loading and
unloading motor vehicles or who knowingly
violates subsection (a) of 49 U.S.C. 14103 is
liable for a penalty of not more than $20,017
per violation.

* * * * *

(16) A person required to make a report to
the Secretary, answer a question, or make,
prepare, or preserve a record under part B of
subtitle IV, title 49, U.S.C., or an officer,
agent, or employee of that person, is liable for
a minimum penalty of $1,330 and for a
maximum penalty of $10,009 per violation if
it does not make the report, does not
completely and truthfully answer the
question within 30 days from the date the
Secretary requires the answer, does not make
or preserve the record in the form and
manner prescribed, falsifies, destroys, or
changes the report or record, files a false

report or record, makes a false or incomplete
entry in the record about a business-related
fact, or prepares or preserves a record in
violation of a regulation or order of the
Secretary.

(17) A motor carrier, water carrier, freight
forwarder, or broker, or their officer, receiver,
trustee, lessee, employee, or other person
authorized to receive information from them,
who discloses information identified in 49
U.S.C. 14908 without the permission of the
shipper or consignee is liable for a maximum
penalty of $4,005.

(18) A person who violates a provision of
part B, subtitle IV, title 49, U.S.C., or a
regulation or order under part B, or who
violates a condition of registration related to
transportation that is subject to jurisdiction
under subchapter I or III of chapter 135, or
who violates a condition of registration of a
foreign motor carrier or foreign motor private
carrier under section 13902, is liable for a
penalty of $1,002 for each violation if another
penalty is not provided in 49 U.S.C. chapter
149.

* * * * *

(21) * ok ok

(i) Who knowingly and willfully fails, in
violation of a contract, to deliver to, or
unload at, the destination of a shipment of
household goods in interstate commerce for
which charges have been estimated by the
motor carrier transporting such goods, and
for which the shipper has tendered a
payment in accordance with part 375,
subpart G, of this subchapter, is liable for a
civil penalty of not less than $20,017 for each
violation. Each day of a continuing violation
constitutes a separate offense.
* * * * *

(22) A broker for transportation of
household goods who makes an estimate of
the cost of transporting any such goods
before entering into an agreement with a
motor carrier to provide transportation of
household goods subject to FMCSA
jurisdiction is liable to the United States for
a civil penalty of not less than $15,445 for
each violation.

(23) A person who provides transportation
of household goods subject to jurisdiction
under 49 U.S.C. chapter 135, subchapter I, or
provides broker services for such
transportation, without being registered
under 49 U.S.C. chapter 139 to provide such
transportation or services as a motor carrier
or broker, as the case may be, is liable to the
United States for a civil penalty of not less
than $38,612 for each violation.

(h) Copying of records and access to
equipment, lands, and buildings. A person
subject to 49 U.S.C. chapter 51 or a motor
carrier, broker, freight forwarder, or owner or
operator of a commercial motor vehicle
subject to part B of subtitle VI of title 49
U.S.C. who fails to allow promptly, upon
demand in person or in writing, the Federal
Motor Carrier Safety Administration, an
employee designated by the Federal Motor
Carrier Safety Administration, or an
employee of a MCSAP grant recipient to
inspect and copy any record or inspect and
examine equipment, lands, buildings, and
other property, in accordance with 49 U.S.C.
504(c), 5121(c), and 14122(b), is subject to a
civil penalty of not more than $1,544 for each
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offense. Each day of a continuing violation
constitutes a separate offense, except that the
total of all civil penalties against any violator
for all offenses related to a single violation
shall not exceed $15,445.

(i) Evasion. A person, or an officer,
employee, or agent of that person:

(1) Who by any means tries to evade
regulation of motor carriers under title 49,
United States Code, chapter 5, chapter 51,
subchapter III of chapter 311 (except sections
31138 and 31139) or section 31302, 31303,
31304, 31305(b), 31310(g)(1)(A), or 31502, or
a regulation in subtitle B, chapter I,
subchapter C of this title, or this subchapter,
issued under any of those provisions, shall be
fined at least $2,661 but not more than
$6,650 for the first violation and at least
$3,323 but not more than $9,965 for a
subsequent violation.

(2) Who tries to evade regulation under
part B of subtitle IV, title 49, U.S.C., for
carriers or brokers is liable for a penalty of
at least $2,661 for the first violation or at
least $6,650 for a subsequent violation.

PART 578—CIVIL AND CRIMINAL
PENALTIES

m 95. The authority citation for part 578
continues to read as follows:

Authority: Pub. L. 92-513, Pub. L. 94-163,
Pub. L. 98-547, Pub. L. 101-410, Pub. L.
102—-388, Pub. L. 102-519, Pub. L. 104-134,
Pub. L. 109-59, Pub. L. 110-140, Pub. L.
112—141, Pub. L. 114-74, Pub. L. 114-94 (49
U.S.C. 30165, 30170, 30505, 32308, 32309,
32507, 32709, 32710, 32902, 32912, 33114,
and 33115); delegation of authority at 49 CFR
1.81, 1.95.

m 96. Amend § 578.6 by revising
paragraphs (a)(1), (a)(2)(i)(B), (a)(3) and
(4), (b) through (g), (h)(1), (h)(2)
introductory text, (h)(3), and (i) to read
as follows:

§578.6 Civil penalties for violations of
specified provisions of Title 49 of the United
States Code.

(a) * *x %

(1) In general. A person who violates
any of sections 30112, 30115, 30117
through 30122, 30123(a), 30125(c),
30127, or 30141 through 30147 of Title
49 of the United States Code or a
regulation in this chapter prescribed
under any of those sections is liable to
the United States Government for a civil
penalty of not more than $27,168 for
each violation. A separate violation
occurs for each motor vehicle or item of
motor vehicle equipment and for each
failure or refusal to allow or perform an
act required by any of those sections.
The maximum civil penalty under this
paragraph (a)(1) for a related series of
violations is $135,828,178.

(2)* * =

(1) * % %

(B) Violates section 30112(a)(2) of
Title 49 United States Code, shall be
subject to a civil penalty of not more

than $15,445 for each violation. A
separate violation occurs for each motor
vehicle or item of motor vehicle
equipment and for each failure or
refusal to allow or perform an act
required by this section. The maximum
penalty under this paragraph (a)(2)(i)(B)
for a related series of violations is
$23,167,823.

(3) Section 30166. A person who
violates Section 30166 of Title 49 of the
United States Code or a regulation in
this chapter prescribed under that
section is liable to the United States
Government for a civil penalty for
failing or refusing to allow or perform
an act required under that section or
regulation. The maximum penalty under
this paragraph (a)(3) is $27,168 per
violation per day. The maximum
penalty under this paragraph (a)(3) for a
related series of daily violations is
$135,828,178.

(4) False and misleading reports. A
person who knowingly and willfully
submits materially false or misleading
information to the Secretary, after
certifying the same information as
accurate under the certification process
established pursuant to Section
30166(0) of Title 49 of the United States
Code, shall be subject to a civil penalty
of not more than $6,650 per day. The
maximum penalty under this paragraph
(a)(4) for a related series of daily
violations is $1,330,069.

(b) National Automobile Title
Information System. An individual or
entity violating 49 U.S.C. Chapter 305 is
liable to the United States Government
for a civil penalty of not more than
$2,168 for each violation.

(c) Bumper standards. (1) A person
that violates 49 U.S.C. 32506(a) is liable
to the United States Government for a
civil penalty of not more than $3,558 for
each violation. A separate violation
occurs for each passenger motor vehicle
or item of passenger motor vehicle
equipment involved in a violation of 49
U.S.C. 32506(a)(1) or (4)—

(i) That does not comply with a
standard prescribed under 49 U.S.C.
32502; or

(ii) For which a certificate is not
provided, or for which a false or
misleading certificate is provided, under
49 U.S.C. 32504.

(2) The maximum civil penalty under
this paragraph (c) for a related series of
violations is $3,961,763.

(d) Consumer information—(1) Crash-
worthiness and damage susceptibility. A
person who violates 49 U.S.C. 32308(a),
regarding crashworthiness and damage
susceptibility, is liable to the United
States Government for a civil penalty of
not more than $3,558 for each violation.
Each failure to provide information or

comply with a regulation in violation of
49 U.S.C. 32308(a) is a separate
violation. The maximum penalty under
this paragraph (d)(1) for a related series
of violations is $1,940,403.

(2) Consumer tire information. Any
person who fails to comply with the
national tire fuel efficiency program
under 49 U.S.C. 32304A is liable to the
United States Government for a civil
penalty of not more than $73,628 for
each violation.

(e) Country of origin content labeling.
A manufacturer of a passenger motor
vehicle distributed in commerce for sale
in the United States that willfully fails
to attach the label required under 49
U.S.C. 32304 to a new passenger motor
vehicle that the manufacturer
manufactures or imports, or a dealer
that fails to maintain that label as
required under 49 U.S.C. 32304, is liable
to the United States Government for a
civil penalty of not more than $2,168 for
each violation. Each failure to attach or
maintain that label for each vehicle is a
separate violation.

(f) Odometer tampering and
disclosure. (1) A person that violates 49
U.S.C. Chapter 327 or a regulation in
this chapter prescribed or order issued
thereunder is liable to the United States
Government for a civil penalty of not
more than $13,300 for each violation. A
separate violation occurs for each motor
vehicle or device involved in the
violation. The maximum civil penalty
under this paragraph (f)(1) for a related
series of violations is $1,330,069.

(2) A person that violates 49 U.S.C.
Chapter 327 or a regulation in this
chapter prescribed or order issued
thereunder, with intent to defraud, is
liable for three times the actual damages
or $13,300, whichever is greater.

(g) Vehicle theft protection. (1) A
person that violates 49 U.S.C.
33114(a)(1)-(4) is liable to the United
States Government for a civil penalty of
not more than $2,922 for each violation.
The failure of more than one part of a
single motor vehicle to conform to an
applicable standard under 49 U.S.C.
33102 or 33103 is only a single
violation. The maximum penalty under
this paragraph (g)(1) for a related series
of violations is $730,455.

(2) A person that violates 49 U.S.C.
33114(a)(5) is liable to the United States
Government for a civil penalty of not
more than $216,972 a day for each
violation.

(h) Automobile fuel economy. (1) A
person that violates 49 U.S.C. 32911(a)
is liable to the United States
Government for a civil penalty of not
more than $51,139 for each violation. A
separate violation occurs for each day
the violation continues.
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(2) Except as provided in 49 U.S.C.
32912(c), a manufacturer that violates a
standard prescribed for a model year
under 49 U.S.C. 32902 is liable to the
United States Government for a civil
penalty of $17 (for model years before
model year 2019, the civil penalty is
$5.50; for model years 2019 through
2021, the civil penalty is $14; for model
year 2022, the civil penalty is $15; for
model year 2023, the civil penalty is
$16), multiplied by each .1 of a mile a
gallon by which the applicable average
fuel economy standard under that
section exceeds the average fuel
economy—

* * * * *

(3) If a higher amount for each .1 of
a mile a gallon to be used in calculating
a civil penalty under paragraph (h)(2) of
this section is prescribed pursuant to
the process provided in 49 U.S.C.
32912(c), the amount prescribed may
not be more than $32 for each .1 of a
mile a gallon.

(i) Medium- and heavy-duty vehicle
fuel efficiency. The maximum civil
penalty for a violation of the fuel
consumption standards of 49 CFR part
535 is not more than $50,360 per
vehicle or engine. The maximum civil
penalty for a related series of violations
shall be determined by multiplying
$50,360 times the vehicle or engine
production volume for the model year
in question within the regulatory
averaging set.

Signed in Washington, DG, on December
15, 2023.

Peter Paul Montgomery Buttigieg,
Secretary of Transportation.

[FR Doc. 2023-28066 Filed 12-27-23; 8:45 am)]
BILLING CODE 4910-57-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-2396; Project
Identifier MCAI-2023—-01147-R; Amendment
39-22641; AD 2023-25-14]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2022—27—
09, which applied to certain Airbus
Helicopters Model EC130T2 helicopters.
AD 2022-27-09 required repetitively

inspecting the vibration level on the tail
rotor drive shaft and, depending on the
results, taking corrective action. AD
2022-27-09 also required reporting
information and prohibited installing
certain rotor drive shafts unless the
inspection was done. Since the FAA
issued AD 2022-27-09, Airbus
Helicopters revised its service
information to update the procedures
for inspecting that vibration level,
reduce an allowable vibration level, and
clarify when a balance correction may
be accomplished. This AD was
prompted by the determination that a
certain vibration measurement tool was
providing unexpected results and
therefore the threshold must be revised.
This AD continues to require certain
actions in AD 2022-27-09 and also
revises the procedures for inspecting the
vibration level on the tail rotor drive
shaft and depending on these results,
requires replacing certain parts, as
specified in a European Union Aviation
Safety Agency (EASA) AD, which is
incorporated by reference. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective January 12,
2024.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of December 28, 2023.

The FAA must receive comments on
this AD by February 12, 2024.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Material Incorporated by Reference:

e For EASA material identified in this
final rule, contact EASA, Konrad-
Adenauer-Ufer 3, 50668 Cologne,
Germany; telephone +49 221 8999 000;
email ADs@easa.europa.eu; You may
find this material on the website
ad.easa.europa.eu.

¢ You may view this material at the
FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood
Parkway, Room 6N-321, Fort Worth, TX
76177. For information on the
availability of this material at the FAA,
call (817) 222 5110.

Other Related Service Information:

e For Airbus Helicopters service
information identified in this final rule,
contact Airbus Helicopters, 2701 North
Forum Drive, Grand Prairie, TX 75052;
phone (972) 641-0000 or (800) 232—
0323; fax (972) 641-3775; or at
airbus.com/en/products-services/
helicopters/hcare-services/airbusworld.
You may also view this service
information at the FAA contact
information under Material
Incorporated by Reference above.

Examining the AD Docket

You may examine the AD docket at
regulations.gov by searching for and
locating Docket No. FAA-2023-2396; or
in person at Docket Operations between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this final rule, the
EASA AD, any comments received, and
other information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Dan
McCully, Aviation Safety Engineer,
FAA, 1600 Stewart Ave., Suite 410,
Westbury, NY 11590; telephone (404)
474-5548; email william.mccully@
faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written data, views, or arguments about
this final rule. Send your comments to
an address listed under ADDRESSES.
Include “Docket No. FAA-2023-2396;
Project Identifier MCAI-2023-01147-R”
at the beginning of your comments. The
most helpful comments reference a
specific portion of the final rule, explain
the reason for any recommended
change, and include supporting data.
The FAA will consider all comments
received by the closing date and may
amend this final rule because of those
comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this final rule.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
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(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this AD contain
commercial or financial information
that is customarily treated as private,
that you actually treat as private, and
that is relevant or responsive to this AD,
it is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this AD. Submissions containing CBI
should be sent to Dan McCully,
Aviation Safety Engineer, FAA, 1600
Stewart Ave., Suite 410, Westbury, NY
11590; telephone (404) 474-5548; email
william.mccully@faa.gov. Any
commentary that the FAA receives that
is not specifically designated as CBI will
be placed in the public docket for this
rulemaking.

Background

The FAA issued AD 2022-27-09,
Amendment 39-22294 (88 FR 2199,
January 13, 2023) (AD 2022-27-09), for
certain Airbus Helicopters Model
EC130T2 helicopters. AD 2022—01-05
was prompted by EASA Emergency AD
2022-0251-E, dated December 14, 2022
(EASA AD 2022-0251-E), originated by
EASA, which is the Technical Agent for
the Member States of the European
Union. EASA AD 2022-0251-E was
issued to correct an unsafe condition on
Airbus Helicopters Model EC 130 T2
helicopters with modification 079809
incorporated in production. AD 2022—
27-09 required repetitively inspecting
the balancing of the tail rotor drive shaft
by measuring the vibration level.
Depending on the results, AD 2022-27—
09 required accomplishing corrective
action in accordance with a method
approved by the FAA, EASA, or Airbus
Helicopters’ EASA Design Organization
Approval, and reporting the results to
Airbus Helicopters. Lastly, AD 2022—
27-09 prohibited installing certain part-
numbered tail rotor drive shafts on any
helicopter unless its requirements were
met. The FAA issued AD 2022—-27-09 to
address an excessive vibration level on
the tail rotor drive shaft, which could
result in failure of the tail rotor drive
shaft and subsequent loss of yaw control
of the helicopter.

Actions Since AD 2022-27-09 Was
Issued

Since the FAA issued AD 2022-27—
09, EASA superseded EASA AD 2022—
0251-E by issuing EASA Emergency AD
2023-0190-E, dated November 2, 2023
(EASA AD 2023-0190-E), to correct an
unsafe condition on Airbus Helicopters

Model EC 130 T2 helicopters with
modification 079809 incorporated in
production. EASA AD 2023-0190-E
states that it was identified that one of
the vibration measurement tools was
providing different results than
expected and therefore it was
determined that the threshold must be
revised. Consequently, Airbus
Helicopter revised its service
information to provide updated
vibration inspection instructions,
reduce an allowable vibration level, and
clarify when a balance correction may
be accomplished. Accordingly, EASA
AD 2023-0190-E retains the
requirements of EASA AD 2022-0251—
E and depending on the results of the
updated vibration inspection, requires
replacing certain parts with new (zero
total hours time-in-service) parts.
Additionally, EASA AD 2023-0190-E
prohibits performing a balance
correction unless it is performed
concurrently with replacement of
certain parts by following certain
procedures. However, if a balance
correction has already been performed
independent of replacing the sliding
flange and the splined sleeve equipped,
EASA AD 2023-0190-E requires
contacting Airbus Helicopter for further
approved instructions. EASA considers
its AD an interim action and states that
further AD action may follow. See
EASA AD 2023-0190-E for additional
background information.

Additionally, the FAA discovered that
an incorrect U.S. fleet count was
provided in the Costs of Compliance
section of AD 2022-27-09. This AD
corrects that count.

Related Service Information Under 1
CFR Part 51

EASA AD 2023-0190-E requires
repetitively checking the balancing of
the tail rotor drive shaft by measuring
the vibration level. Depending on the
results, EASA AD 2023-0190-E requires
replacing certain parts with new parts.
EASA AD 2023-0190-E also prohibits
performing a balance correction unless
this action is performed concurrently
with replacing certain parts. If a balance
correction has already been performed
independently of replacing those parts,
EASA AD 2023-0190-E requires
contacting Airbus Helicopters to obtain
approved instructions and
accomplishing those instructions. EASA
AD 2023-0190-E also requires reporting
the vibration measurements to Airbus
Helicopters. Lastly, EASA AD 2023—
0190-E prohibits installing certain part-
numbered tail rotor drive shafts on any
helicopter unless its requirements are
met.

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Other Related Service Information

The FAA reviewed Airbus Helicopters
Emergency Alert Service Bulletin No.
EC130-05A042, Revision 1, dated
November 2, 2023 (EASB EC130-
05A042 Rev 1). This service information
specifies procedures for measuring the
vibration level on the tail rotor drive
shaft, reporting the results to Airbus
Helicopters, and replacing the sliding
flange and the splined sleeve equipped.

The FAA also reviewed AMM Task
65—-11-01,5—-1A, Adjustment—Balancing
of the tail rotor drive line (with the
STEADY Control tuning equipment)—
Tail Drive Line POST MOD 079809 and
AMM Task 65-11-01,5-1B,
Adjustment—Balancing of the tail rotor
drive shaft (with the VIBREX 2000
adjustment equipment)—Tail Drive Line
POST MOD 079809, both Update 2 and
dated July 3, 2022. This service
information specifies procedures for
measuring the vibration level on the tail
rotor drive shaft, analyzing the results,
and balancing the tail rotor drive line or
shaft.

FAA’s Determination

These helicopters have been approved
by EASA and are approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the
European Union, EASA has notified the
FAA of the unsafe condition described
in its emergency AD. The FAA is
issuing this AD after evaluating all
pertinent information and determining
that the unsafe condition exists and is
likely to exist or develop on other
helicopters of the same type design.

AD Requirements

This AD retains certain requirements
of AD 2022-27-09. This AD also
requires accomplishing the actions
specified in EASA AD 2023—-0190-E,
described previously, as incorporated by
reference, except for any differences
identified as exceptions in the
regulatory text of this AD and except as
discussed under “Differences Between
this AD and the EASA Emergency AD.”

EASA AD 2023-0190-E refers to
EASB EC130-05A042 Rev 1, for
compliance times to replace the spline
sleeve equipped and sliding flange. This
AD requires those compliance times, as
incorporated by reference, and are as
follows:
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Task used

Vibration measurement result

Compliance time

The maintenance task A: AH
EC130 Aircraft Mainte-
nance Manual (AMM)
Task 65-11-01,5-1A
(“Balancing of the tail
rotor drive line”).

The maintenance task B: AH
EC130 AMM Task 65-11—
01,5-1B (“Balancing of
the tail rotor drive shaft”).

If the vibration level is equal to or more than 1.4 and
less than 1.8 IPS.

If the vibration level is equal to or more than 1.8 and
less than 2.6 IPS.

If the vibration level is equal to or more than 2.6 IPS ....
If the vibration level is equal to or more than 0.7 and
less than 0.9 IPS.

If the vibration level is equal to or more than 0.9 and
less than 1.3 IPS.

If the vibration level is equal to or more than 1.3 IPS ....

Within 30 hours time-in-service (TIS) after the last in-
spection.
Within 15 hours TIS after the last inspection.

Before further flight.

Within 30 hours TIS after the last inspection; or, if the
last inspection was done before the effective date of
this AD and more than 30 hours TIS have passed
since that inspection, before further flight.

Within 15 hours TIS after the last inspection; or, if the
last inspection was done before the effective date of
this AD and more than 15 hours TIS have passed
since that inspection, before further flight.

Before further flight.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA developed a process to
use some civil aviation authority (CAA)
ADs as the primary source of
information for compliance with
requirements for corresponding FAA
ADs. The FAA has been coordinating
this process with manufacturers and
CAAs. As aresult, EASA AD 2023-
0190-E will be incorporated by
reference in this FAA final rule. This
AD would, therefore, require
compliance with EASA AD 2023-0190-
E in its entirety through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this AD. Using
common terms that are the same as the
heading of a particular section in EASA
AD 2023-0190-E does not mean that
operators need comply only with that
section. For example, where the AD
requirement refers to “all required
actions and compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in EASA AD 2023-0190-E.
Service information referenced in EASA
AD 2023-0190-E for compliance will be
available at regulations.gov by searching
for and locating Docket No. FAA-2023—
2396 after the FAA final rule is
published.

Differences Between This AD and the
EASA Emergency AD

EASA AD 2023-0190-E requires tail
rotor drive shaft checks, whereas this
AD requires tail rotor drive shaft
inspections because those actions must
be accomplished by persons authorized
under 14 CFR 43.3.

For helicopters that accomplished a
balance correction in accordance with
the instructions of the applicable AMM

before the effective date of EASA AD
2023-0190-E, except if this balance
correction was accomplished before
next flight after replacing the sliding
flange and the splined sleeve equipped,
EASA AD 2023—-0190-E requires
contacting AH [Airbus Helicopters] to
obtain approved instructions, and
within the compliance time(s) specified
therein, accomplishing those
instructions accordingly. Whereas, for
helicopters that accomplished a balance
correction in accordance with the
instructions of the applicable AMM
before the effective date of this AD,
except not those that only accomplished
a balance correction before the next
flight after installing a new (zero total
hours time-in-service) sliding flange and
a new (zero total hours time-in-service)
splined sleeve equipped, this AD
requires corrective action accomplished
in accordance with a method approved
by the FAA, EASA, or Airbus
Helicopters’ EASA Design Organization
Approval.

EASA AD 2023-0190-E requires
reporting information to AH [Airbus
Helicopters], whereas this AD does not.

EASA AD 2023-0190-E allows credit
for the initial instance of the vibration
measurements accomplished before its
effective date, whereas this AD allows
credit for any instance of the vibration
measurements accomplished before the
effective date of this AD.

EASA AD 2023-0190-E prohibits
performing a balance correction, except
if it is accomplished as part of its
requirements. This AD does not,
because such a compliance time would
be difficult to enforce.

Interim Action

The FAA considers this AD interim
action. If final action is later identified,
the FAA might consider further
rulemaking then.

Justification for Immediate Adoption
and Determination of the Effective Date

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C. 551 et seq.) authorizes agencies
to dispense with notice and comment
procedures for rules when the agency,
for “good cause,” finds that those
procedures are “‘impracticable,
unnecessary, or contrary to the public
interest.” Under this section, an agency,
upon finding good cause, may issue a
final rule without providing notice and
seeking comment prior to issuance.
Further, section 553(d) of the APA
authorizes agencies to make rules
effective in less than thirty days, upon
a finding of good cause.

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity
for public comments prior to adoption.
The FAA has found that the risk to the
flying public justifies foregoing notice
and comment prior to adoption of this
rule because the tail rotor drive shaft is
critical to the control of a helicopter and
a failure of the tail rotor drive shaft
could occur during any phase of flight
without previous indication. The FAA
also has no information pertaining to
how quickly the condition may
propagate to failure. In light of this and,
depending how many hours the
helicopter has accumulated, for some
operators the initial inspection must be
accomplished before further flight. For
other operators, the initial inspection
must be accomplished before
accumulating 50 total hours time-in-
service or within three months,
whichever occurs first, which is shorter
than the time necessary for the public to
comment and for publication of the final
rule. Accordingly, notice and
opportunity for prior public comment
are impracticable and contrary to the
public interest pursuant to 5 U.S.C.
553(b)(3)(B).
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In addition, the FAA finds that good
cause exists pursuant to 5 U.S.C. 553(d)
for making this amendment effective in
less than 30 days, for the same reasons
the FAA found good cause to forgo
notice and comment.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act (RFA) do not apply when
an agency finds good cause pursuant to
5 U.S.C. 553 to adopt a rule without
prior notice and comment. Because the
FAA has determined that it has good
cause to adopt this rule without prior
notice and comment, RFA analysis is
not required.

Costs of Compliance

The FAA estimates that this AD
affects 117 helicopters of U.S. Registry.
Labor rates are estimated at $85 per
work-hour. Based on these numbers, the
FAA estimates the following costs to
comply with this AD.

Inspecting the tail rotor drive shaft
takes approximately 4 work-hours for an
estimated cost of $340 per helicopter
and $39,780 for the U.S. fleet, per
inspection cycle.

If required, replacing the sliding
flange and the splined sleeve equipped
takes approximately 40 work-hours and
parts cost $3,420 for an estimated cost
of $6,820, per replacement cycle.

For helicopters that accomplished a
balance correction in accordance with
the instructions of the applicable AMM
before the effective date of this AD,
except not those that only accomplished
a balance correction before the next
flight after installing a new (zero total
hours time-in-service) sliding flange and
a new (zero total hours time-in-service)
splined sleeve equipped, the corrective
action that may be needed could vary
significantly from helicopter to
helicopter. The FAA has no data to
determine the costs to accomplish the
corrective action or the number of
helicopters that may require corrective
action.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing

regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
2022-27-09, Amendment 39-22294 (88
FR 2199, January 13, 2023); and

m b. Adding the following new
airworthiness directive:

2023-25-14 Airbus Helicopters:
Amendment 39-22641; Docket No.
FAA-2023-2396; Project Identifier
MCAI-2023-01147-R.

(a) Effective Date

This airworthiness directive (AD) is
effective January 12, 2024.

(b) Affected ADs

This AD replaces AD 2022-27-09,
Amendment 39-22294 (88 FR 2199, January
13, 2023) (AD 2022-27-09).

(c) Applicability

This AD applies to Airbus Helicopters
Model EC130T2 helicopters, certificated in
any category, as identified in European
Union Aviation Safety Agency (EASA)

Emergency AD 2023-0190-E, dated
November 2, 2023 (EASA AD 2023—0190-E).

(d) Subject

Joint Aircraft Service Component (JASC)
Code: 6510, Tail Rotor Drive Shaft.

(e) Unsafe Condition

This AD was prompted by a report of a
crack in the tailboom. The FAA is issuing
this AD to address an excessive vibration
level on the tail rotor drive shaft. The unsafe
condition, if not addressed, could result in
failure of the tail rotor drive shaft and
subsequent loss of yaw control of the
helicopter.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraphs (h) and
(i) of this AD: Comply with all required
actions and compliance times specified in,
and in accordance with, EASA AD 2023—
0190-E.

(h) Exceptions to EASA AD 2023-0190-E

(1) Where EASA AD 2023-0190-E requires
compliance in terms of flight hours, this AD
requires using hours time-in-service.

(2) Where EASA AD 2023-0190-E refers to
the effective date of December 16, 2022 (the
effective date of EASA AD 2022-0251-E,
dated December 14, 2022), this AD requires
using the effective date of January 30, 2023
(the effective date of AD 2022—-27-09).

(3) Where EASA AD 2023-0190-E refers to
its effective date, this AD requires using the
effective date of this AD.

(4) Where EASA AD 2023-0190-E refers to
tail rotor drive shaft checks, this AD requires
tail rotor drive shaft inspections.

(5) Where Note 1 of EASA AD 2023-0190—-
E states, “Unless indicated otherwise, the FH
specified in Table 1 of this AD are those
accumulated by the helicopter since first
flight, or since the installation of the new
spline sleeve equipped and sliding flange;”
for this AD, replace that text with “Unless
indicated otherwise, the hours time-in-
service specified in Table 1 of this AD are
those accumulated by the helicopter since
first flight, or since the installation of the
new spline sleeve equipped and sliding
flange, as applicable to your helicopter.”

(6) This AD does not allow the provisions
in Note 2 of EASA AD 2023-0190-E or Note
2 in the ASB referenced in EASA AD 2023—
0190-E. Refer to paragraph (j) of this AD for
special flight permit information.

(7) Where paragraphs (2) and (3) of EASA
AD 2023-0190-E require removing parts, this
AD requires removing those parts from
service.

(8) Where paragraph (4) of EASA AD 2023—
0190-E specifies to “contact AH [Airbus
Helicopters] to obtain approved instructions,
and within the compliance time(s) specified
therein, accomplish those instructions
accordingly;” for this AD, replace that text
with “accomplish corrective action in
accordance with a method approved by the
Manager, International Validation Branch,
FAA; or EASA; or Airbus Helicopters’ EASA
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Design Organization Approval (DOA). If
approved by the DOA, the approval must
include the DOA-authorized signature.”

(9) This AD does not require compliance
with paragraph (5) of EASA AD 2023-0190—
E.

Note 1 paragraph (h)(9): Accomplishing a
balance correction other than with the
replacement of tail rotor drive line parts
could interfere with subsequent tail rotor
drive line balancing inspections. Airbus
Helicopters Emergency Alert Service Bulletin
No. EC130-05A042, Revision 1, dated
November 2, 2023, contains additional
information regarding balance corrections.

(10) This AD does not require compliance
with paragraph (6) of EASA AD 2023-0190-
E

(11) Instead of the credit allowed in
paragraph (7) of EASA AD 2023-0190-E, you
may take credit for the vibration
measurements required by paragraph (1) of
EASA AD 2023-0190-E that have been
accomplished before the effective date of this
AD using Airbus Helicopters Emergency
Alert Service Bulletin No. EC130-05A042,
Revision 0, dated December 14, 2022.

(12) Instead of the credit allowed in
paragraph (8) of EASA AD 2023-0190-E, you
may take credit for accomplishing
“maintenance task B,” as defined in EASA
AD 2023-0190-E and required by paragraph
(3) of EASA AD 2023-0190-E, to satisfy the
initial instance of “maintenance task B,” as
defined in EASA AD 2023-0190-E and
required by paragraph (2) of EASA AD 2023-
0190-E.

(13) This AD does not adopt the ‘“Remarks”
section of EASA AD 2023-0190-E.

(i) No Reporting Requirement

Although the service information
referenced in EASA AD 2023-0190-E
specifies to submit certain information to the
manufacturer, this AD does not include that
requirement.

(j) Special Flight Permit

Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
only to operate the helicopter to a
maintenance location for the initial tail rotor
drive shaft inspection, provided no
passengers are onboard.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, International Validation
Branch, FAA, has the authority to approve
AMOCGC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, send it to the attention of the person
identified in paragraph (1)(1) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(1) Additional Information

(1) For more information about this AD,
contact Dan McCully, Aviation Safety
Engineer, FAA, 1600 Stewart Ave., Suite 410,
Westbury, NY 11590; telephone (404) 474—
5548; email william.mccully@faa.gov.

(2) For Airbus Helicopters service
information identified in this AD that is not
incorporated by reference, contact Airbus
Helicopters, 2701 North Forum Drive, Grand
Prairie, TX 75052; phone (972) 641-0000 or
(800) 232—-0323; fax (972) 641-3775; or at
airbus.com/en/products-services/helicopters/
hcare-services/airbusworld. You may view
this service information at the FAA, Office of
the Regional Counsel, Southwest Region,
10101 Hillwood Parkway, Room 6N-321,
Fort Worth, TX 76177. For information on
the availability of this material at the FAA,
call (817) 222-5110.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) Emergency AD 2023-0190-E, dated
November 2, 2023.

(ii) [Reserved]

(3) For EASA material, contact EASA,
Konrad-Adenauer-Ufer 3, 50668 Cologne,
Germany; telephone +49 221 8999 000; email
ADs@easa.europa.eu; website
easa.europa.eu. You may find the EASA
material on the EASA website
ad.easa.europa.eu.

(4) You may view this service information
at the FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Parkway,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@nara.gov.

Issued on December 22, 2023.
Caitlin Locke,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-28720 Filed 12-26-23; 11:15 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

15 CFR Part 231

[Docket No. 231218-0308]

RIN 0693—-AB70

Preventing the Improper Use of CHIPS

Act Funding; Revised Definition of
“Material Expansion”

AGENCY: CHIPS Program Office,
National Institute of Standards and
Technology, Department of Commerce.

ACTION: Final rule.

SUMMARY: The Department of Commerce
(the Department), through the National
Institute of Standards and Technology,
is amending the definition of “material
expansion” in the September 25, 2023
final rule, Preventing the Improper Use
of CHIPS Act Funding, to clarify that the
construction of new semiconductor
manufacturing facilities falls within the
scope of the rule.

DATES: This final rule is effective on
December 28, 2023.

FOR FURTHER INFORMATION CONTACT:
Vikram Viswanathan at (240) 309-9040
or askchips@chips.gov. Please direct
media inquiries to the CHIPS Press
Team at press@chips.gov.
SUPPLEMENTARY INFORMATION:

Background

The CHIPS Act, 15 U.S.C. 4651, et
seq., established a semiconductor
incentives program (CHIPS Incentives
Program) to incentivize, through Federal
funding, investments in the
construction, expansion, and
modernization of facilities and
equipment in the United States for the
fabrication, assembly, testing, advanced
packaging, production, or research and
development of semiconductors,
materials used to manufacture
semiconductors, or semiconductor
manufacturing equipment. The CHIPS
Incentives Program is administered by
the CHIPS Program Office (CPO) within
the National Institute of Standards and
Technology (NIST) of the Department.

On March 23, 2023, CPO published a
proposed rule that requested comment
on defined terms used in the Act
(including terms that will be used in
required agreements with covered
entities), identified the types of
transactions that are prohibited under
the Expansion Clawback and
Technology Clawback sections of the
Act, and provided a description of the
proposed process for notification of
certain transactions to the Secretary (88
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FR 17439). After considering extensive
public comments, on September 25,
2023, CPO published a final rule
Preventing the Improper Use of CHIPS
Act Funding (88 FR 65600). Among
other issues, the final rule addressed the
Expansion Clawback, which prohibits
the covered entity and members of its
affiliated group from engaging in any
significant transaction involving the
material expansion of semiconductor
manufacturing capacity in a foreign
country of concern. The final rule also
addressed the exceptions to this general
prohibition.

The definition of “material
expansion,” which is used both in the
general prohibition and in one of the
exceptions, focused on the expansion of
“existing”” semiconductor
manufacturing facilities, which created
confusion as to whether the
construction of entirely new
semiconductor fabrication facilities fell
within the scope of the final rule. This
update to the final rule clarifies that
new facilities are included within the
scope of the final rule.

Changes From the Final Rule

Definition of Material Expansion

The final rule defines ‘“material
expansion” as an “‘increase of the
semiconductor manufacturing capacity
of an existing facility by more than five
percent of the capacity memorialized in
the required agreement due to the
addition of a cleanroom, production line
or other physical space, or a series of
such additions.” 15 CFR 231.108.

Defining material expansion in
relation to “an existing facility” had the
unintended effect of suggesting that the
construction of new semiconductor
facilities fell outside the scope of the
Expansion Clawback. Such an
interpretation would be inconsistent
with the CHIPS Act and the general
restrictions of the Expansion Clawback,
which significantly limit the ability of
covered entities to expand their
semiconductor manufacturing capacity
in foreign countries of concern. Indeed,
CPO made clear in the proposed rule
and in the preamble to the final rule that
the restrictions of the Expansion
Clawback were intended to apply to the
construction of a new facility. In the
preamble of the proposed rule, CPO
noted that the term “material
expansion” included ‘‘the construction
of new facilities and the addition of new
semiconductor manufacturing capacity
and uses a quantitative measure of 5
percent of existing capacity to provide
clear and predictable scoping.” 88 FR
17439, 17441 (emphasis added).
Further, the definition in the proposed

rule provides: “Material expansion
means the addition of physical space or
equipment that has the purpose or effect
of increasing semiconductor
manufacturing capacity of a facility by
more than five percent or a series of
such expansions which, in the aggregate
during the applicable term of a required
agreement, increase the semiconductor
manufacturing capacity of a facility by
more than five percent of the existing
capacity when the required agreement
was entered into.” Id. at 17447. This
definition used the term “facility”
generally, resulting in an interpretation
that a facility may be either new or
existing.

Commenters also understood that the
Expansion Clawback was intended to
address the construction of new
semiconductor facilities. CPO received
27 comment submissions, and a
significant portion of those comments
related to material expansion.
Numerous commenters noted that the
intent of the CHIPS Act was to allow
existing facilities in a foreign country of
concern to continue to operate so that
ongoing operations would not be
undermined and so funding recipients
and could realize the value of their prior
investments. Commenters did not raise
significant concerns with placing
restrictions on the construction of new
facilities, and in some instances
suggested that the definition of material
expansion be modified to clarify that it
was triggered by new construction
(“material expansion means building
new cleanroom space that does not exist
on the date of the [award];” material
expansion should apply to “building
new clean room/physical space”). There
was a general understanding that the
Expansion Clawback was intended to
address new construction.

In the final rule, CPO provided
explanations that reflect the intent for
the Expansion Clawback to address the
construction of new facilities. In
response to comments on the definition
of Significant Renovations, CPO noted
that “[w]ithout the concept of
significant renovations, covered entities
could evade the expansion prohibition
simply by significantly expanding an
existing facility rather than constructing
a new facility.” 88 FR 65600, 65607.
This response assumes that the
construction of new facilities was
addressed by the Expansion Clawback,
and that the concept of significant
renovations was needed to prevent
circumvention of that prohibition.

In this rule, the modified definition of
“material expansion” better reflects the
intended scope of the Expansion
Clawback.

Classification
Administrative Procedure Act (APA)

Pursuant to 5 U.S.C. 553(a)(2), the
provisions of the APA requiring notice
of proposed rulemaking and the
opportunity for public participation are
inapplicable to this rule, which places
certain limitations on funding
recipients, because it relates to “public
property, loans, grants, benefits, or
contracts.” 1 Additionally, although it
was not required to do so, the
Department, through the March 23,
2023, proposed rule, provided advance
notice and opportunity for public
comment on the definition of the term
“material expansion.”

This final rule simply corrects an
inadvertent omission in the definition of
“material expansion,” thereby
accurately reflecting the Department’s
explanation and discussion of public
comments in the September 25, 2023,
final rule. Additional advance notice
and opportunity for comment would
neither provide new information to the
public nor inform any agency decision-
making regarding the defined term.
Finally, additional opportunity for
public comment would be contrary to
the public interest, under 5 U.S.C.
553(b)(B), because this rule provides
clarity to applicants and awardees.

Executive Order 13132

This rule does not contain policies
with federalism implications as that
term is defined in Executive Order
13132.

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this final
rule is significant for purposes of
Executive Order 12866.

Regulatory Flexibility Act

Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by 5 U.S.C. 553(a)(2),
the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq., are not applicable. Accordingly,
no regulatory flexibility analysis is
required and none has been prepared.

Paperwork Reduction Act

This action does not contain a
collection of information requirement
for the purposes of the Paperwork
Reduction Act (44 U.S.C. 3501, et seq.).

1 The provisions of this amendment implement
the Expansion Clawback provisions of the Act and
are also thus exempt from the rulemaking
provisions of the APA pursuant to 15 U.S.C.
4652(a)(6)(A)(iii).
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List of Subjects in 15 CFR Part 231

Business and industry, Computer
technology, Exports, Foreign Trade,
Government contracts, Grant Programs,
Investments (US investments abroad),
National defense, Research, Science &
Technology, and Semiconductor chip
products.

For reasons set out in the preamble,
15 CFR part 231 is amended as follows:

PART 231—CLAWBACKS OF CHIPS
FUNDING

m 1. The authority citation for 15 CFR
part 231 continues to read as follows:

Authority: 15 U.S.C. 4651, et seq.
m 2. Revise §231.108 to read as follows:

§231.108 Material expansion.

Material expansion means:

(1) with respect to an existing facility,
the increase of the semiconductor
manufacturing capacity of that facility
by more than five percent of the
capacity memorialized in the required
agreement due to the addition of a
cleanroom, production line or other
physical space, or a series of such
additions; or

(2) any construction of a new facility
for semiconductor manufacturing.

Tamiko Ford,

NIST Executive Secretariat.

[FR Doc. 2023-28627 Filed 12—27-23; 8:45 am]
BILLING CODE P

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 587

Publication of Russian Harmful
Foreign Activities Sanctions
Regulations Web General License 78

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Publication of a web general
license.

SUMMARY: The Department of the
Treasury’s Office of Foreign Assets
Control (OFAC) is publishing one
general license (GL) issued pursuant to
the Russian Harmful Foreign Activities
Sanctions Regulations: GL 78, which
was previously made available on
OFAC’s website.

DATES: GL 78 was issued on December
1, 2023. See SUPPLEMENTARY
INFORMATION for additional relevant
dates.

FOR FURTHER INFORMATION CONTACT:
OFAC: Assistant Director for Licensing,

202-622-2480; Assistant Director for
Regulatory Affairs, 202-622—4855; or
Assistant Director for Compliance, 202—
622-2490.

SUPPLEMENTARY INFORMATION:

Electronic Availability

This document and additional
information concerning OFAC are
available on OFAC’s website: https://
ofac.treasury.gov.

Background

On December 1, 2023, OFAC issued
GL 78 to authorize certain transactions
otherwise prohibited by the Russian
Harmful Foreign Activities Sanctions
Regulations, 31 CFR part 587. GL 78 was
made available on OFAC’s website
(https://ofac.treasury.gov) when it was
issued. The text of this GL is provided
below.

OFFICE OF FOREIGN ASSETS CONTROL

Russian Harmful Foreign Activities
Sanctions Regulations

31 CFR Part 587
General License No. 78

Authorizing Limited Safety and
Environmental Transactions Involving
Certain Persons or Vessels Blocked on
December 1, 2023

(a) Except as provided in paragraph (c) of
this general license, all transactions
prohibited by Executive Order (E.O.) 14024
that are ordinarily incident and necessary to
one of the following activities involving the
blocked persons or vessels described in
paragraph (b) are authorized through 12:01
a.m. eastern standard time, February 29,
2024, provided that any payment to a
blocked person must be made into a blocked
account in accordance with the Russian
Harmful Foreign Activities Sanctions
Regulations (RuHSR):

(1) The safe docking and anchoring of any
of the blocked vessels listed in paragraph (b)
of this general license (“blocked vessels”) in
port;

(2) The preservation of the health or safety
of the crew of any of the blocked vessels; or

(3) Emergency repairs of any of the blocked
vessels or environmental mitigation or
protection activities relating to any of the
blocked vessels.

(b) The authorization in paragraph (a) of
this general license applies to the following
blocked persons and vessels listed on the
Office of Foreign Assets Control’s Specially
Designated Nationals and Blocked Persons
List and any entity in which any of the
following persons own, directly or indirectly,
individually or in the aggregate, a 50 percent
or greater interest:

(1) Sterling Shipping Incorporated
(registered owner of NS Champion; IMO
9299719);

(2) Streymoy Shipping Limited (registered
owner of Viktor Bakaev, IMO 9610810); and

(3) HS Atlantica Limited (registered owner
of HS Atlantica, IMO 9322839).

(c) This general license does not authorize:

(1) The entry into any new commercial
contracts involving the property or interests
in property of any blocked persons, including
the blocked entities and vessels described in
paragraph (b) of this general license, except
as authorized by paragraph (a);

(2) The offloading of any cargo onboard
any of the blocked vessels, including the
offloading of crude oil or petroleum products
of Russian Federation origin, except for the
offloading of cargo that is ordinarily incident
and necessary to address vessel emergencies
authorized pursuant to paragraph (a) of this
general license;

(3) Any transactions related to the sale of
crude oil or petroleum products of Russian
Federation origin;

(4) Any transactions prohibited by
Directive 2 under E.O. 14024, Prohibitions
Related to Correspondent or Payable-
Through Accounts and Processing of
Transactions Involving Certain Foreign
Financial Institutions;

(5) Any transactions prohibited by
Directive 4 under E.O. 14024, Prohibitions
Related to Transactions Involving the Central
Bank of the Russian Federation, the National
Wealth Fund of the Russian Federation, and
the Ministry of Finance of the Russian
Federation; or

(6) Any transactions otherwise prohibited
by the RuHSR, including transactions
involving the property or interests in
property of any person blocked pursuant to
the RuHSR, other than transactions involving
the blocked persons or vessels in paragraph
(b) of this general license, unless separately
authorized.

Gregory T. Gatjanis,
Associate Director, Office of Foreign Assets
Control.

Dated: December 1, 2023.

Bradley T. Smith,

Director, Office of Foreign Assets Control.
[FR Doc. 2023-28670 Filed 12-27-23; 8:45 am]
BILLING CODE 4810-AL—P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2023-0183

RIN 1625-AA09

Drawbridge Operation Regulation;
River Rouge, Detroit, Mi

AGENCY: Coast Guard, Department of
Homeland Security (DHS).

ACTION: Final rule.

SUMMARY: The Coast Guard is altering
the operations of all movable bridges
over the River Rouge, Detroit, MI to
improve communications and establish
winter hours.

DATES: This rule is effective January 29,
2024.
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ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov. Type the docket
number (USCG—2023-0183) in the
“SEARCH” box and click “SEARCH”. In
the Document Type column, select
“Supporting & Related Material.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
final rule, call or email Mr. Lee D.
Soule, Bridge Management Specialist,
Ninth Coast Guard District; telephone
216—902—6085, email Lee.D.Soule@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security

FR Federal Register

IGLD85 International Great Lakes Datum of
1985

LWD Low Water Datum based on IGLD85

OMB Office of Management and Budget

NPRM Notice of Proposed Rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On May 5, 2023, the Coast Guard
published an NPRM, with a request for
comments, entitled ‘Drawbridge
Operations Regulation: River Rouge,
Detroit, MI “in the Federal Register (88
FR 29005), to seek comments on
whether the Coast Guard should
consider modifying current operating
schedules of certain drawbridges over
the River Rouge to improve
communications and establish winter
hours. The National Steel Cooperation
Railroad Bridge, mile 0.40, is a single
leaf bascule bridge that provides
horizontal clearance of 125-feet and a
vertical clearance of 6-feet in the closed
and an unlimited clearance above LWD.

The West Jefferson Avenue Bridge,
mile 1.10, is a double leaf bascule
Bridge that provides horizontal
clearance of 125-feet and a vertical
clearance of 9-feet in the closed and an
unlimited clearance in the open
position above LWD.

The Conrail Bridge, mile 1.48, is a
single leaf bascule bridge that provides
horizontal clearance of 123-feet and a
vertical clearance of 8-feet in the closed
and an unlimited clearance in the open
position above LWD and it is remotely
operated.

The Norfolk Southern Railroad
Bridge, mile 1.87, is a single leaf bascule
Bridge that provides horizontal
clearance of 125-feet and a vertical
clearance of 8-feet in the closed and an
unlimited clearance in the open
position above LWD.

The Fort Street Bridge, mile 2.20, is a
single leaf bascule Bridge that provides
horizontal clearance of 118-feet and a
vertical clearance of 9-feet in the closed
and an unlimited clearance in the open
position above LWD.

The main channel of the river was the
result of Mr. Henry Ford needing to
straighten the entrance of the River
Rouge to accommodate deliveries of raw
materials to his automotive plant. This
main channel, formally known as the
short cut channel, formed Zug Island at
the mouth of the river. The original
channel that curves around the north
and west sides of Zug Island is known
as the old channel and is crossed by two
movable bridges.

The Delray Connecting Railroad
Bridge, mile 0.34, is a single leaf bascule
Bridge that provides horizontal
clearance of 120-feet and a vertical
clearance of 7-feet in the closed and an
unlimited clearance in the open
position above LWD.

The Delray Connecting Railroad
Bridge, mile 0.80, is a swing Bridge that
provides horizontal clearance of 102-
feet and a vertical clearance of 7-feet in
the closed and an unlimited clearance
in the open position above LWD.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority 33 U.S.C. 499.

Commercial mariners have expressed
concern that the waterway is crooked
and narrow and that to safely navigate
the river, they needed to know the
status of each bridge in the river prior
to entering the waterway. As such,
commercial mariners requested that all
bridges maintain and operate a marine
radio. Review by the Coast Guard of
specific complaints of repeated
difficulty contacting the Conrail Bridge
and the Norfolk Southern Railroad
Bridge by radio caused the Coast Guard
to determine that these bridges must
maintain and make public a phone
number for mariners to communicate
with the drawtenders.

The institution of winter hours for
drawbridges over the River Rouge will
modernize bridge operations by
authorizing the bridges to operate with
a 12-hour advance notice during winter
months, as is the practice for
drawbridges on similar waterways
throughout the Great Lakes.

IV. Discussion of Comments

The Coast Guard provided a comment
period of 60 days, and no comments
were received.

IV. Discussion of Final Rule

Commercial mariners have
complained the waterway is crooked

and narrow and they needed to know
the status of each bridge in the river
prior to entering the waterway.
Requiring all bridges to maintain and
operate a marine radio will facilitate
this need. Furthermore, the complaints
of difficulty contacting the Conrail
Bridge, mile 1.48 and the Norfolk
Southern Railroad Bridges by radio the
Coast Guard has determined that these
bridges make public a phone number for
mariners to communicate with the
drawtenders.

Awarding winter hours to the River
Rouge has been over looked and will be
established in the regulation authorizing
the bridges to operate with a 12-hour
advance notice from January 1 through
March 31 when the river is normally
frozen and impassable by most vessels.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive Orders.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094
(Modernizing Regulatory Review).
Accordingly, it has not been reviewed
by the Office of Management and
Budget (OMB).

This regulatory action determination
is based on the ability that vessels can
still transit the bridge given advanced
notice.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”’ comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard did not receive any
comments from the Small Business
Administration on this rule. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.
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While some owners or operators of
vessels intending to transit the bridge
may be small entities, for the reasons
stated in section V. A above, this rule
will not have a significant economic
impact on any vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

D. Federalism and Indian Tribal
Government

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

We did not receive any comments
during the NPRM.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal Government, in
the aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01, Rev.1,
associated implementing instructions,
and Environmental Planning Policy
COMDTINST 5090.1 (series) which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f). The Coast Guard has determined
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This rule
promulgates the operating regulations or
procedures for drawbridges and is
categorically excluded from further
review, under paragraph L49, of Chapter
3, Table3—-1 of the U.S. Coast Guard
Environmental Planning
Implementation Procedures.

Neither a Record of Environmental
Consideration nor a Memorandum for
the Record are required for this rule.

List of Subjects in 33 CFR Part 117

Bridges.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
and DHS Delegation No. 00170.1, Revision
No. 01.3.

m 2. Amend § 117.645 River Rouge by
revising paragraph (d) and adding
paragraphs (e) through (h) to read as
follows:

(d) The draw of the West Jefferson
Avenue Bridge, mile 1.10, is required to
operate a radiotelephone, and shall
open on signal except from January 1
through March 31 when the bridge shall

open on signal if provided a 12-hour
advance notice.

(e) The draw of the Conrail Bridge,
mile 1.48, is remotely operated, is
required to operate a radiotelephone
and telephone, and shall open on signal
except from January 1 through March 31
when the bridge shall open on signal if
provided a 12-hour advance notice.

(f) The draw of the Norfolk Southern
Railroad Bridge, mile 1.87, is required to
operate a radiotelephone and telephone,
and shall open on signal except from
January 1 through March 31 when the
bridge shall open on signal if provided
a 12-hour advance notice.

(g) The draw of the Fort Street Bridge,
mile 2.20, is required to operate a
radiotelephone, and shall open on
signal except from January 1 through
March 31 when the bridge shall open on
signal if provided a 12-hour advance
notice.

(h) The draw of the Dix Avenue
Bridge, mile 2.73, is remotely operated,
is required to operate a radiotelephone,
and shall open on signal except from
January 1 through March 31 when the
bridge shall open on signal if provided
a 12-hour advance notice.

Jonathan Hickey,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 2023—-28645 Filed 12—27-23; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2023-0986]

RIN 1625-AA00

Safety Zone; Erie Canal, North
Tonawanda, NY

AGENCY: Coast Guard, Department of
Homeland Security (DHS).

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
navigable waters within a 105-foot
radius of a pedestrian bridge and the
surrounding Erie Canal in North
Tonawanda, NY. The safety zone is
needed to protect personnel, vessels,
and the marine environment from
potential hazards created by a fireworks
display. Entry of vessels or persons into
this zone is prohibited unless
specifically authorized by the Captain of
the Port, Eastern Great Lakes.
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DATES: This rule is effective from 11:40
p.m. December 31, 2023, through 12:30
a.m. January 1, 2024.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG—-2023—
0986 in the search box and click
“Search.” Next, in the Document Type
column, select “Supporting & Related
Material.”

FOR FURTHER INFORMATION CONTACT: If
you have questions about this rule, call
or email LT William Kelley, Waterways
Management at Sector Eastern Great
Lakes, U.S. Coast Guard; telephone 716—
843-9343, email D09-SMB-SECBuffalo-
WWM@uscg.mil.

SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
event sponsor did not submit notice of
the fireworks display to the Coast Guard
with sufficient time remaining before
the event to publish an NPRM. Delaying
the effective date of this rule to wait for
a comment period to run would be
impracticable and contrary to the public
interest by inhibiting the Coast Guard’s
ability to protect spectators and vessels
from the hazards associated with this
fireworks display.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph,
waiting for a 30-day notice period to run
would be impracticable and contrary to
the public interest.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port (COTP) Eastern Great
Lakes has determined that fireworks
over the water presents significant risks
to public safety and property. This rule
is needed to protect personnel, vessels,
and the marine environment in the
navigable waters within the safety zone
while the fireworks display is taking
place.

IV. Discussion of the Rule

This rule establishes a safety zone
from 11:40 p.m. December 31, 2023,
through 12:30 a.m. on January 1, 2024.
The safety zone will cover all navigable
waters within a 105-foot radius of land
launched fireworks over the Erie Canal,
in North Tonawanda, NY. The duration
of the zone is intended to protect
spectators, vessels, and the marine
environment in these navigable waters
during the fireworks display. No vessel
or person will be permitted to enter the
safety zone without obtaining
permission from the COTP Eastern Great
Lakes or a designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094
(Modernizing Regulatory Review).
Accordingly, this rule has not been
reviewed by the Office of Management
and Budget (OMB).

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the safety zone. The
safety zone will encompass a 105-foot
radius of land launched fireworks in the
Erie Canal, in North Tonawanda, NY.
lasting approximately one hour during
the evening when vessel traffic is
normally low. Moreover, the Coast
Guard would issue a Broadcast Notice to
Mariners via VHF-FM marine channel
16 about the zone, and the rule would
allow vessels to seek permission to enter
the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”’ comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.
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Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal Government, in
the aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting only 50 minutes that will
prohibit entry within 105 feet of the
fireworks launch site. It is categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 1. A Record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping

requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051, 70124;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 00170.1, Revision No. 01.3.

m 2. Add § 165.T09-0986 to read as
follows:

§165.T09-0986 Safety Zone; Erie Canal,
North Tonawanda, NY.

(a) Location. The following area is a
safety zone: All waters of the Erie Canal,
from surface to bottom, encompassed by
a 105-foot radius around 43°01’17.96” N
78°5241.04” W.

(b) Definitions. As used in this
section, designated representative
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port Eastern Great Lakes (COTP) in
the enforcement of the safety zone.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23, entry
into, transiting, or anchoring within this
safety zone is prohibited unless
authorized by the COTP Eastern Great
Lakes or a designated representative.

(2) Vessel operators desiring to enter
or operate within the safety zone must
contact the COTP Eastern Great Lakes or
their designated representative to obtain
permission to do so. The COTP Eastern
Great Lakes or their designated
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the COTP
Eastern Great Lakes, or their designated
representative.

(d) Enforcement period. The regulated
area described in paragraph (a) is
effective from 11:40 p.m. on December
31, 2023 to 12:30 a.m. on January 1,
2024.

Dated: December 19, 2023.

M.I. Kuperman,

Captain, U.S. Coast Guard, Captain of the
Port Eastern Great Lakes.

[FR Doc. 2023-28650 Filed 12—27-23; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2023-0984]

Safety Zone; Marina del Rey, California
AGENCY: Coast Guard, Department of
Homeland Security (DHS).

ACTION: Notification of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a safety zone for a recurring firework
event taking place December 31, 2023,
in the Los Angeles-Long Beach Captain
of the Port Zone. This action is
necessary and intended to provide for
the safety of life and property on
navigable waterways during these
events. During the enforcement period,
the operator of any vessel in the
regulated area must comply with
directions from the Patrol Commander
or any official patrol vessels displaying
a Coast Guard ensign.

DATES: The regulations in 33 CFR
165.1125 will be enforced for the
location identified in table 1 to
§165.1125 item 15 from 8 p.m. on
December 31, 2023, through 1 a.m. on
January 1, 2024.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this
notification of enforcement, contact
LCDR Kevin Kinsella, U.S. Coast Guard
Sector Los Angeles—Long Beach by
telephone (310) 467—2099 or email D11-
SMB-SectorLALB-WWM®@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce a safety zone in 33
CFR 165.1125, Table 1 to §165.1125,
item 15, for New Year’s Eve Fireworks,
Los Angeles County, from 8 p.m. on
December 31, 2023, to 1 a.m. on January
1, 2024. This action is being taken to
provide for the safety of life on
navigable waterways during this event.
Our regulation for firework events
within the Los Angeles Long Beach
Captain of the Port zone, Table 1 to
§165.1125 item 15, specifies the
location of the regulated area for the
New Year’s Eve Fireworks which
encompasses portions of the Marina del
Rey Harbor and Ballona Creek. During
the enforcement periods, as reflected in
§165.1125, if you are the operator of a
vessel in the regulated area you must
comply with directions from the Patrol
Commander or any Official Patrol
displaying a Coast Guard ensign.

The Coast Guard recently published a
proposed rule (88 FR 83511, November
30, 2023) and subsequent final rule
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titled “Safety Zone; Marina Del Rey,
California” which proposed to add this
event 15 to the table 1 to §165.1125.

In addition to this notification of
enforcement in the Federal Register, the
Coast Guard plans to provide
notification of this enforcement period
via marine information broadcasts.

If the Captain of the Port Los
Angeles—Long Beach determines that
the safety zone need not to be enforced
for the full duration stated in this
notice, the Captain of the Port may use
a Broadcast Notice to Mariners to reflect
the change.

Dated: December 20, 2023.
R.D. Manning,

Captain, U.S. Coast Guard, Captain of the
Port, Los Angeles—Long Beach.

[FR Doc. 2023-28631 Filed 12-27-23; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2023-0968]

Safety Zone; San Francisco New
Year’s Eve Fireworks; San Francisco
Bay, San Francisco, CA

AGENCY: Coast Guard, Department of
Homeland Security (DHS).

ACTION: Notification of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone in the navigable waters
of the San Francisco Bay near the San
Francisco Ferry building for the San
Francisco New Year’s Eve Fireworks
Display. The safety zone will be
enforced December 31, 2023, into
January 1, 2024. This action is necessary
to protect personnel, vessels, and the
marine environment from the dangers
associated with pyrotechnics. During
the enforcement period, unauthorized
persons or vessels are prohibited from
entering, transiting through, or
remaining in the safety zone, unless
authorized by the Patrol Commander
(PATCOM) or other Federal, State, or
local law enforcement agencies.

DATES: The regulation in 33 CFR
165.1191 will be enforced for the
location described in Table 1 to
§165.1191, Item number 24, from noon
on December 31, 2023, through 12:45
a.m. on January 1, 2024, or as
announced via Broadcast Notice to
Mariners.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this

notification of enforcement, call or
email Lieutenant William Harris, U.S.
Coast Guard Sector San Francisco,
Waterways Management Division;
telephone (415) 399-7443, or email
SFWaterways@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone
regulations in 33 CFR 165.1191 for the
event and location listed in Table 1 to
§165.1191, Item number 24, for the San
Francisco New Year’s Eve Firework
Display from noon on December 31,
2023, through 12:45 a.m. on January 1,
2024. The Coast Guard will enforce a
100-foot safety zone around the
fireworks barge during the loading,
standby, transit, and arrival of the
fireworks barge from the loading
location to the display location and
until the start of the fireworks display.
On December 31, 2023, the fireworks
barge will be loaded with pyrotechnics
at Pier 64, Wharf 4 in San Francisco, CA
from approximately noon until
approximately 6 p.m. The fireworks
barge will remain on standby at the load
location until their transit to the display
location. From 10:45 to 11:15 p.m. on
December 31, 2023, the loaded
fireworks barge will transit from Pier 64,
Wharf 4 to the launch site near the San
Francisco Ferry Building in
approximate position 37°47°45” N,
122°23'15” W (NAD 83), where they will
remain until the conclusion of the
fireworks display. At approximately
11:45 p.m. on December 31, 2023, 15-
minutes prior to the fireworks display,
the safety zone will expand to
encompass all navigable waters, from
surface to bottom, within a circle
formed by connecting all points 1,000
feet out from the fireworks barge. The
fireworks barge will be near the San
Francisco Ferry Building in San
Francisco, CA in approximate position
37°47°45” N, 122°23'15” W (NAD 83) as
set forth in 33 CFR 165.1191, Table 1,
Item number 24. The safety zone will be
enforced until 12:45 a.m. on January 1,
2024, or as announced via Broadcast
Notice to Mariners.

In addition to this notification in the
Federal Register, the Coast Guard plans
to provide notification of the safety zone
and its enforcement period via the Local
Notice to Mariners.

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring
within the safety zone during all
applicable effective dates and times,
unless authorized to do so by the
PATCOM or other Official patrol,
defined as a Federal, State, or local law
enforcement agency on scene to assist

the Coast Guard in enforcing the
regulated area. Additionally, each
person who receives notice of a lawful
order or direction issued by the
PATCOM or Official Patrol shall obey
the order or direction. The PATCOM or
Official Patrol may, upon request, allow
the transit of commercial vessels
through the regulated areas when it is
safe to do so.

If the COTP determines that the
regulated area need not be enforced for
the full duration stated in this notice, a
Broadcast Notice to Mariners may be
used to grant general permission to
enter the regulated area.

Dated: December 22, 2023.
Taylor Q. Lam,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2023-28713 Filed 12-27-23; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2023—-0845]

RIN 1625-AA00

Safety Zone; Marina Del Rey, California

AGENCY: Coast Guard, Department of
Homeland Security (DHS).

ACTION: Final rule.

SUMMARY: The Coast Guard is adding
two events to the table regarding
“Southern California Annual Firework
Events for the Los Angeles Long Beach
Captain of the Port Zone”. The
additions are temporary safety zones,
one for the Marina del Rey Annual Boat
Parade Fireworks Show and another for
the Marina Del Rey New Year’s Eve
Fireworks Display. Entry into these
zones is prohibited during the annual
events in order to provide for the safety
of the waterway users and to keep them
clear of potential harmful debris within
the fallout zone.

DATES: This rule is effective without
actual notice December 28, 2023. For
the purposes of enforcement, actual
notice will be used from December 20,
2023, until December 28, 2023.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2023—
0845 in the search box and click
“Search.” Next, in the Document Type
column, select “Supporting & Related
Material.”
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FOR FURTHER INFORMATION CONTACT: If
you have questions about this rule, call
or email LCDR Kevin Kinsella, U.S.
Coast Guard Sector Los Angeles-Long
Beach; telephone (310) 521-3861, email
D11-SMB-SectorLALB-WWM®@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On October 5, 2023, Los Angeles
County notified the Coast Guard that it
will be conducting its annual boat
parade firework display during the
second weekend in December, as well as
its New Year’s Eve fireworks display on
December 31st each year. In both events,
the fireworks will be launched from
Marina del Rey’s South Jetty that runs
between Ballona Creek and the entrance
to Marina del Rey, CA. In response, on
November 30, 2023, the Coast Guard
published a notice of proposed
rulemaking (NPRM) titled “‘Safety Zone;
Marina Del Rey, California” (88 FR
83511). There we stated why we issued
the NPRM and invited comments on our
proposed regulatory action related to
this fireworks display. During the
comment period that ended December
15, 2023, we received 2 supportive
comments.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable
because immediate action is needed to
ensure potential hazards associated with
the fireworks are not a safety concern
for anyone within a 1000-foot radius of
the pyrotechnics platform during the
annual December New Year’s events.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
Captain of the Port Sector Los Angeles-
Long Beach (COTP) has determined that
potential hazards associated with the
fireworks to be used in these annual
fireworks events to be a safety concern
for anyone within a 1000-foot radius of
the pyrotechnics platform. The purpose
of this rule is to ensure safety of vessels
and the navigable waters within a 1000-
foot radius of the fireworks platform
before, during, and after the annual
events for this year and future years.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received 2
comments in support of our NPRM
published on November 30, 2023. Both
commenters supported the need for the
safety zone around the firework events
to prevent injury and protect vessels
from debris. There are no changes in the
regulatory text of this rule from the
proposed rule in the NPRM.

This rule establishes two recurring
safety zones that will be enforced prior,
during, and after two annual firework
events. The COTP is adding two events
to Table 1 to 33 CFR 165.1125 for
Southern California Annual Firework
Events for the Los Angeles-Long Beach
Captain of the Port zone. The temporary
safety zones will take place annually in
the Marina Del Rey Harbor Channel
Entrance for approximately two hours
each on the second weekend in
December and on New Year’s Eve,
December 31st. The safety zone will
cover all navigable waters within 1000
feet of the fireworks launch site on
Marina del Rey’s South Jetty that runs
between Ballona Creek and the entrance
to Marina del Rey, CA. The duration of
the zone is intended to ensure the safety
of vessels and these navigable waters
before, during, and after the scheduled
annual fireworks displays. No vessel or
person will be permitted to enter the
safety zone without obtaining
permission from the COTP or a
designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094
(Modernizing Regulatory Review).
Accordingly, this rule has not been
reviewed by the Office of Management
and Budget (OMB).

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the safety zone.
Vessel traffic will be able to safely
transit around these safety zones before

and after the fireworks displays, which
will impact the entrance of Marina del
Rey and Ballona Creek for a short two-
hour window during the evenings when
vessel traffic is normally low. Moreover,
the Coast Guard will issue a Broadcast
Notice to Mariners via VHF-FM marine
channel 16 about the zone, and the rule
allows vessels to seek permission to
enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.
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C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In

particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal Government, in
the aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves two
safety zones lasting a few hours each
that will prohibit entry within 1,000 feet
of a fireworks launch platform in
Marina del Rey, CA. It is categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 1. A Record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

TABLE 1 TO §165.1125

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051, 70124;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 00170.1, Revision No. 01.3.

m 2.In §165.1125, amend Table 1 to
§165.1125 by adding entries for items
14 and 15 to read as follows:

§165.1125 Southern California Annual
Firework Events for the Los Angeles Long
Beach Captain of the Port zone.

* * * * *

* * *

14. Holiday Fireworks, Los Angeles County

SPONSOL .ttt bttt sb e

Event Description
Date ......cceveennen.
Location ..........

Regulated Area ........ccccoeiiiiieiiiciiceiceeeeeseee e

Los Angeles County, CA.
Fireworks Display.

Second weekend in December.
Marina Del Ray, CA.

1,000-foot radius zone around the firework display located approximately: 33°57°45” N,

118°27’21” W on the Marina Del Rey South Jetty.

15. New Years Eve Fireworks, Los Angeles County

SPONSOI ettt sb e

Event Description
Date .....cccooeeeene

LOCAON ..ot
Regulated Area ........cccceeiiiiieniiieiieeiceeeeeeee

Los Angeles County, CA.
Fireworks Display.
December 31.

Marina Del Rey, CA.

1,000-foot radius zone around the firework display located approximately: 33°57°45” N,

118°27’21” W on the Marina Del Rey South Jetty.

Dated: December 21, 2023.
T.P. McNamara,

Commander, U.S. Coast Guard, Acting
Captain of the Port, Los Angeles-Long Beach.

[FR Doc. 2023-28632 Filed 12-27-23; 8:45 am]
BILLING CODE 9110-04-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R10-OAR-2019-0647; FRL-10975—
02-R10]

Air Plan Approval; WA; Excess
Emissions, Startup, Shutdown, and
Malfunction Revisions

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving State
Implementation Plan (SIP) revisions
submitted by the State of Washington,
through the Department of Ecology on
November 12, 2019. The revisions were
submitted by Washington in response to
EPA’s June 12, 2015 “SIP call” in which
EPA found a substantially inadequate
Washington SIP provision providing
affirmative defenses that operate to limit
the jurisdiction of the Federal court in
an enforcement action related to excess
emissions during startup, shutdown,
and malfunction (SSM) events. EPA’s
approval of the SIP revisions removes
the substantially inadequate provision
which corrects the deficiency identified
in the 2015 SSM SIP call. Washington
withdrew some portions of the revisions
submitted that were not identified in the
2015 SSM SIP call and therefore EPA is
not taking final action on those
withdrawn portions.

DATES: This final rule is effective
January 29, 2024.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R10-OAR-2019-0647. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information or other information the
disclosure of which is restricted by
statute. Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available at https://
www.regulations.gov, or please contact
the person listed in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
Randall Ruddick, EPA Region 10, 1200
Sixth Avenue (Suite 155), Seattle WA,
98101, (206) 553—1999,
ruddick.randall@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we” or “our” is used, it means the
EPA.

Table of Contents

I. Background
II. Public Comments and EPA Responses
A. Removal of WAC 173-400-107
B. WAC 173-400-040, General Standards
for Maximum Emissions
C. WAC 173-400-081, Emission limits
during startup and shutdown
III. Final Action
IV. Incorporation by Reference
V. Statutory and Executive Order Reviews

I. Background

On June 15, 2023 (88 FR 39210), EPA
proposed to approve several SIP
revisions submitted by the State of
Washington, through the Washington
State Department of Ecology on
November 12, 2019. In that proposal, we
also proposed to determine that one of
the SIP revisions, the removal of WAC
173-400-107, corrects the deficiency
with respect to Washington that we
identified in our June 12, 2015 action
entitled ““State Implementation Plans:
Response to Petition for Rulemaking;
Restatement and Update of EPA’s SSM
Policy Applicable to SIPs; Findings of
Substantial Inadequacy; and SIP Calls to
Amend Provisions Applying to Excess
Emissions During Periods of Startup,
Shutdown, and Malfunction” (2015
SSM SIP call”) (80 FR 33839, June 12,
2015).1 The remaining SIP revisions
submitted with the request to remove
WAC 173-400-107 on November 12,
2019, were not subject to the 2015 SSM
SIP call. The reasons for our proposed
approval and determination can be
found in the proposed action and will
not be fully restated here (88 FR 39210,
June 15, 2023).

I1. Public Comments and EPA
Responses

The EPA’s proposed action provided
a 30-day public comment period which
ended on July 17, 2023. We received
one set of comments from the public
signed by representatives of the Sierra
Club and Environmental Integrity
Project. The full text of the comments is
available in the docket for this
rulemaking. Issues raised in the
comments, and our responses are
summarized below.

1The term “SIP call” refers to the requirement for
a revised SIP in response to a finding by the EPA
that a SIP is “substantially inadequate” to meet
CAA requirements pursuant to CAA section
110(k)(5), titled “Calls for plan revisions.”

A. Removal of WAC 173-400-107

WAC 173—-400-107 was the only
provision identified as deficient for
Washington State Department of
Ecology in the 2015 SSM SIP call. The
commenters agreed that removal of
WAC 173-400-107 from the SIP would
satisfy the 2015 SSM SIP call. EPA
acknowledges the commenter’s support
and is finalizing the removal of WAC
173—400-107 in this action. As stated in
our proposed approval (88 FR 39210,
June 15, 2023), EPA’s removal of the
provision providing for an affirmative
defense corrects the deficiency
identified in our 2015 SSM SIP call
regarding the Washington State
Department of Ecology. The remaining
SIP revisions submitted with the request
to remove WAC 173—400-107 on
November 12, 2019, were not subject to
the 2015 SSM SIP call.

B. WAC 173-400-040, General
Standards for Maximum Emissions

The commenters “generally agree that
Washington’s proposal is generally an
improvement over the current SSM
exemptions” but also raised several
concerns regarding the revisions to
WAC 173—-400-040 that we proposed to
approve. On December 12, 2023, the
State withdrew those revisions from its
November 12, 2019, submittal via letter
to EPA.2 Accordingly, EPA is not taking
final action on those revisions and
therefore is not responding to the
portions of the comment regarding WAC
173-400-040 in this action.

Washington also withdrew three
analogs to WAC 173-400-040,
specifically: WAC 173-405-040(6)(b),
WAC 173-410-040(3)(b), and WAC
173-415-030(3)(b). Accordingly, EPA is
not finalizing the proposed approval of
these withdrawn provisions. Should
these or other revisions be submitted to
EPA for approval, EPA will publish an
additional proposed rule and provide an
opportunity for public comment prior to
taking any final action on them.

The 2015 SSM SIP call did not
obligate Washington to make or submit
any revisions other than removing WAC
173-400-040. Accordingly, approval of
the remaining revisions as well as the
withdrawal of some of them do not
affect the disposition of Washington’s
obligation under the 2015 SSM SIP call.
As stated above and in our proposed
approval, the portion of the November
12, 2019, removing WAC 173—400-107

2See 104_state submittal Withdrawal Letter 12—
14-2023.pdf which is included in the docket for
this action.
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from the SIP and the State regulations
is fully responsive to the 2015 SSM SIP
call and no further action is required to
satisfy the 2015 SSM SIP call.

C. WAC 173-400-081, Emission Limits
During Startup and Shutdown

Comment. The commenters claim that
this provision does not comport with
“[t]he first criterion of EPA’s seven for
approving AELs [alternative emission
limitations]” as it is not “‘limited to
specific, narrowly defined source
categories using specific control
strategies.” 3 The commenters assert
“[s]ource-specific alternative emission
limitations, generally, are not proper.”
The commenters also assert ““the source-
by-source approach that Washington is
taking here ‘could lead to inconsistent
alternative limits for sources that should
probably have similar alternative limits
for startup or shutdown,””’ citing a
Federal Register notice in which EPA
proposed disapproval of AELs
submitted for approval into the West
Virginia SIP.4 The commenters also
assert that ““a source-by-source approach
makes it difficult to consider the
cumulative impact of all the source-
specific emission limitations on air
quality.”

Response. As stated in the 2015 SSM
SIP call, EPA believes there will be
limited cases where it may be necessary
to develop source-specific emission
requirements for startup and or
shutdown. WAC 173-400-081 merely
establishes a pathway for such limited
cases as may be necessary. Any source-
specific emission limits developed
pursuant to this provision must go
through the SIP approval process and
any comments on actual emissions
limits could be raised during those
individual rulemaking actions.
Therefore, EPA believes the
commenters’ concerns are premature
regarding whether any future AELs
submitted through this process would
meet the recommended criteria in the
2015 SSM SIP call. Moreover, EPA has
acknowledged that source-specific AELs
could be appropriate in some limited
circumstances, so we disagree that
merely establishing a pathway for
developing such AELs and revising the
SIP accordingly is inconsistent with the
2015 SSM SIP Call.

We also disagree that EPA’s prior
disapproval of West Virginia’s AELs, as
referenced by the commenters, supports
disapproval here. EPA disapproved
West Virginia’s submittal primarily
because the provisions at issue would
have provided the State with discretion

32015 SSM SIP call, 80 FR 33840, June 12, 2015.
4 See 87 FR 78617, December 22, 2022.

to create source-specific AELs without
submitting those AELs to EPA for
approval into the SIP. EPA further
identified the concern that West
Virginia’s AEL process “could lead to
inconsistent alternative limits for
sources that should probably have
similar alternative limits for startup and
shutdown.” 5 However, in light of the
fact that the SIP revision process for the
AELs created pursuant to WAC 173—
400-081 allows both EPA and any
concerned members of the public an
opportunity to identify any alleged
inconsistencies, those concerns are not
applicable here. For the aforementioned
reasons and those stated in our
proposed approval, EPA is finalizing
approval of this provision.

IV. Final Action

EPA is approving and incorporating
by reference in the Washington SIP at 40
CFR 52.2470(c) revisions to WAC 173—
400-030, 173—-400-070, 173—-400-081,
and 173—400-171 (State effective 9/16/
2018); revisions to 173—-405-040, 173—
410-040, and 173—415-030 (State
effective 5/24/2018); the addition of
WAC 173-400-082 (State effective 9/16/
2018); and the removal of 173-405-077,
173—410-067, and 173-415-070. This
approval is consistent with the
exceptions requested by the State in the
November 5, 2019, submittal as
described in the proposal for this action
and set forth in the amendments to 40
CFR part 52 below. This approval is also
consistent with the State’s withdrawal
of certain revisions as described in the
State’s December 14, 2023, letter. In
addition, this action removes provision
WAC 173-400-107—identified as
inconsistent with CAA requirements—
from the Washington SIP thereby
correcting the deficiency identified in
our 2015 SSM SIP call with respect to
Washington State Department of
Ecology.

Once this approval becomes effective,
changes to WAC 173-400 will apply
specifically to the jurisdictions of
Washington Department of Ecology and
Benton Clean Air Agency. Under the
applicability provisions of WAC 173—
405-012, WAC 173-410-012, and WAC
173-415-012, BCAA does not have
jurisdiction for kraft pulp mills, sulfite
pulping mills, and primary aluminum
plants. For these sources, Washington
Department of Ecology retains
statewide, direct jurisdiction over these
sources.

Once this approval becomes effective,
the Washington SIP will include the
following regulations:

5See 87 FR 78620, December 22, 2022.

e WAC 173-400-030, Definitions
(State effective 9/16/2018)—Establishes
definitions used throughout Chapter
173-400 WAG;

e WAC 173—400-070, Emission
Standards for Certain Source Categories
(State effective 9/16/2018)—sets forth
maximum allowable standards for
emissions units within the categories
listed;

e WAC 173—-400-081, Emission
Limits during Startup and Shutdown
(State effective 9/16/2018)—establishes
pathway for developing emissions limits
that apply during startup and shutdown;

e WAC 173-400-082, Alternative
Emission Limit That Exceeds an
Emission Standard in the SIP (State
effective 9/16/2018)—establishes
pathway for an owner or operator to
request an alternative emissions limit;

e WAC 173-400-171 Public
Involvement (State effective 9/16/
2018)—sets forth certain requirements
for public involvement;

e WAC 173-405-040, Emission
Standards (State effective 5/24/2018)—
sets forth certain emission standards for
kraft pulping mills;

e WAC 173—-410-040, Emission
Standards (State effective 5/24/2018)—
sets forth certain emission standards for
sulfite pulping mills;

e WAC 173—415-030, Emission
Standards (State effective 5/24/2018)—
sets forth certain emission standards for
primary aluminum plants.

Once this approval becomes effective,
the Washington SIP will no longer
include the following regulations:

e WAC 173-400-107, Excess
Emissions—established a pathway to
determine excess emissions
unavoidable, excuse them from penalty,
and certain instances preclude them
from being considered violations;

e WAC 173-405-077, Report of
Startup, Shutdown, Breakdown or Upset
Conditions—established applicability of
WAC 173-400-107 for kraft pulping
mills;

e WAC 173-410-067, Report of
Startup, Shutdown, Breakdown or Upset
Conditions—established applicability of
WAC 173-400-107 for sulfite pulping
mills;

e WAC 173-415-070, Report of
Startup, Shutdown, Breakdown or Upset
Conditions—established applicability of
WAC 173-400-107 for primary
aluminum plants.

VI. Incorporation by Reference

In this document, the EPA is
finalizing regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of regulatory provisions
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described in section II of this preamble
and set forth in the amendments to 40
CFR part 52 in this document. The EPA
has made, and will continue to make,
these materials generally available
through https://www.regulations.gov
and at the EPA Region 10 Office (please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section of
this preamble for more information).
Therefore, these materials have been
approved by the EPA for inclusion in
the SIP, have been incorporated by
reference by the EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the Clean Air
Act as of the effective date of the final
rule of the EPA’s approval, and will be
incorporated by reference in the next
update to the SIP compilation.®

VII. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Clean Air Act and
applicable Federal regulations. 42
U.S.C. 7410(k); 40 CFR 52.02(a). Thus,
in reviewing SIP submissions, the EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action merely approves State law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by State law. For
that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

662 FR 27968 (May 22, 1997).

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001); and

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act.

Executive Order 12898 (Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
February 16, 1994) directs Federal
agencies to identify and address
“disproportionately high and adverse
human health or environmental effects”
of their actions on minority populations
and low-income populations to the
greatest extent practicable and
permitted by law. The EPA defines
environmental justice (EJ) as “the fair
treatment and meaningful involvement
of all people regardless of race, color,
national origin, or income with respect
to the development, implementation,
and enforcement of environmental laws,
regulations, and policies.” The EPA
further defines the term fair treatment to
mean that “no group of people should
bear a disproportionate burden of
environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.”

The air agency did not evaluate
environmental justice considerations as
part of its SIP submittal; the Clean Air
Act and applicable implementing
regulations neither prohibit nor require
such an evaluation. The EPA did not
perform an EJ analysis and did not
consider EJ in this action. Due to the
nature of this action, it is expected to
have a neutral to positive impact on the
air quality of the affected area.
Consideration of EJ is not required as
part of this action, and there is no
information in the record inconsistent
with the stated goal of Executive Order
12898 of achieving environmental
justice for people of color, low-income
populations, and Indigenous peoples.

In addition, the SIP is not approved
to apply on any Indian reservation land
in Washington except as specifically
noted below and is also not approved to
apply in any other area where the EPA
or an Indian tribe has demonstrated that
a tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), nor will it impose
substantial direct costs on tribal
governments or preempt tribal law.
Washington’s SIP is approved to apply

on non-trust land within the exterior
boundaries of the Puyallup Indian
Reservation, also known as the 1873
Survey Area. Under the Puyallup Tribe
of Indians Settlement Act of 1989, 25
U.S.C. 1773, Congress explicitly
provided State and local agencies in
Washington authority over activities on
non-trust lands within the 1873 Survey
Area. Consistent with EPA policy, the
EPA provided a consultation
opportunity to potentially affected tribes
in a letter dated May 24, 2022.

This action is subject to the
Congressional Review Act, and the EPA
will submit a rule report to each House
of the Congress and to the Comptroller
General of the United States. This action
is not a “major rule” as defined by 5
U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 26,
2024. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. See section

307(b)(2).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Dated: December 18, 2023.
Casey Sixkiller,
Regional Administrator, Region 10.

For the reasons set forth in the
preamble, 40 CFR part 52 is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart WW—Washington

m 2.In §52.2470:

m a. Amend paragraph (c), table 1 by:

m i. Revising entries “173—405—040" and
“173—410-040";

m ii. Removing entries ““173-405-077"
and “173-410-067"’;
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W iii. Revising entry ““173—415-030"";
and

m iv. Removing entry “173—-415-070".
m b. Amend paragraph (c), table 2 by:
m i. Revising entry “173—400-030"’;

m ii. Removing entry ““173-400-030 (30)
and (36)”’;

m iii. Revising entries “173-400-070"
and ““173-400-081"";

m iv. Adding entry ““173-400-082" in
numerical order;

m v. Removing entry “173—400-107"";
and

m vi. Revising entry “173-400-171"’;
and

m c. Amend paragraph (c), table 4 by:

W i. Revising entry “173-400-030"’;

m ii. Removing entry “173-400-030 (30)
and (36)";

W iii. Revising entries ““173-400-070"
and “173-400-081"";

m iv. Adding entry ““173-400-082" in

numerical order;

m v. Removing entry “173-400-107"’;

and

m vi. Revising entry “173-400-171".
The revisions and additions read as

follows:

§52.2470 Identification of plan.
* * * * *
(C) * X 0k

TABLE 1—REGULATIONS APPROVED STATEWIDE

[Not applicable in Indian reservations (excluding non-trust land within the exterior boundaries of the Puyallup Indian Reservation) and any other
area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction.]

State citation Title/subject

State
effective
date

EPA approval date

Explanations

Washington Administrative Code, Chapter 173—-405—KTraft Pulping Mills

* *

173-405-040 Emissions Standards

. 5/24/19

* * *

Register citation].

12/28/2023, [Insert Federal

* *

Except:  173-405-040(1)(b);  173-405—
040(1)(c); 173-405-040(3)(b); 173-405—

040(3)(c); 173-405-040(4); 173-405—
040(6)(b).
Washington Administrative Code, Chapter 173-410—Sulfite Pulping Mills
173-410-040 ..... Emissions Standards ............ 5/24/19 12/28/2023, [Insert Federal Except:  173-410-040(3)(b);  173-410-
Register citation]. 040(5).
Washington Administrative Code, Chapter 173-415—Primary Aluminum Plants
173-415-030 ..... Emissions Standards ............ 5/24/19 12/28/2023, [Insert Federal Except: 173-410-030(1); 173-410-
Register citation]. 030(3)(b).
* * * * *

TABLE 2—ADDITIONAL REGULATIONS APPROVED FOR WASHINGTON DEPARTMENT OF ECOLOGY (ECOLOGY) DIRECT

JURISDICTION

[Applicable in Adams, Asotin, Chelan, Columbia, Douglas, Ferry, Franklin, Garfield, Grant, Kittitas, Klickitat, Lincoln, Okanogan, Pend Oreille,
San Juan, Stevens, Walla Walla, and Whitman counties, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) ju-
risdiction, Indian reservations (excluding non-trust land within the exterior boundaries of the Puyallup Indian Reservation), and any other
area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction. These regulations also apply statewide for facilities
subject to the applicability sections of WAC 173-400-700, 173-405-012, 173-410-012, and 173-415-012.]

State
effective
date

State citation Title/subject EPA approval date Explanations

Washington Administrative Code, Chapter 173-400—General Regulations for Air Pollution Sources

173-400-030 ..... Definitions ......cccooceeeiiiieens 9/16/18 12/28/2023, [Insert Federal Except: 173-400-030(96).
Register citation].
173-400-070 ..... Emission Standards for Cer- 9/16/18 12/28/2023, [Insert Federal Except: 173—-400-070(5); 173—-400-070(6).
tain Source Categories. Register citation].
173-400-081 ..... Emissions Limits During 9/16/18 12/28/2023, [Insert Federal

Startup and Shutdown. Register citation].
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TABLE 2—ADDITIONAL REGULATIONS APPROVED FOR WASHINGTON DEPARTMENT OF ECOLOGY (ECOLOGY) DIRECT
JURISDICTION—Continued

[Applicable in Adams, Asotin, Chelan, Columbia, Douglas, Ferry, Franklin, Garfield, Grant, Kittitas, Klickitat, Lincoln, Okanogan, Pend Oreille,
San Juan, Stevens, Walla Walla, and Whitman counties, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) ju-
risdiction, Indian reservations (excluding non-trust land within the exterior boundaries of the Puyallup Indian Reservation), and any other
area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction. These regulations also apply statewide for facilities
subject to the applicability sections of WAC 173-400-700, 173-405-012, 173—-410-012, and 173-415-012.]

State
State citation Title/subject effective EPA approval date Explanations
date
173-400-082 ..... Alternative Emissions Limit 9/16/18 12/28/2023, [Insert Federal
That Exceeds an Emission Register citation].
Standard in the SIP.
173-400-171 ..... Public Notice and Oppor- 9/16/18 12/28/2023, [Insert Federal Except: The part of 173-400-171(3)(b) that
tunity for Public Comment. Register citation]. says,

e “or any increase in emissions of a
toxic air pollutant above the accept-
able source impact level for that toxic
air pollutant as regulated under chap-
ter 173-460 WAC”; 173-400-
171(12).

* * * * *

TABLE 4—ADDITIONAL REGULATIONS APPROVED FOR THE BENTON CLEAN AIR AGENCY (BCAA) JURISDICTION

[Applicable in Benton County, excluding facilities subject to Energy Facilities Site Evaluation Council (EFSEC) jurisdiction, Indian reservations
and any other area where the EPA or an Indian tribe has demonstrated that a tribe has jurisdiction, and facilities subject to the applicability
sections of WAC 173—-400-700, 173-405-012, 173—-410-012, and 173-415-012]

State/local . . State/local :
citation Title/subject offective date EPA approval date Explanations

Washington Department of Ecology Regulations
Washington Administrative Code, Chapter 173-400—General Regulations for Air Pollution Sources

173-400-030 ....oecvvrveeeerreenens Definitions ........ccovevevereennenne 9/16/18 12/28/2023, [Insert Federal Except: 173-400-030(40);
Register citation]. 173-400-030(41); 173—
400-030(96).
173—400-070 .....ooveveereeeanen. Emission Standards for Gen- 9/16/18 12/28/2023, [Insert Federal Except: 173—-400-070(5);
eral Process Units. Register citation]. 173-400-070(6).
173—400-081 ....ovvvveeeeeerrrreenns Emissions Limits During 9/16/18 12/28/2023, [Insert Federal
Startup and Shutdown. Register citation].
173-400-082 .....ceevveeveirireenns Alternative Emissions Limit 9/16/18 12/28/2023, [Insert Federal
That Exceeds an Emission Register citation].
Standard in the SIP.
173-400-171 .ooceeiiiee, Public Notice and Opportunity 9/16/18 12/28/2023, [Insert Federal Except: The part of 173—400-

for Public Comment. Register citation].

171(3)(b) that says,

e “or any increase in
emissions of a toxic air
pollutant above the ac-
ceptable source impact
level for that toxic air
pollutant as regulated
under chapter 173-460
WAC”; 173-400-
171(12).
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* * * * *

[FR Doc. 2023-28294 Filed 12-27-23; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2023-0203; FRL—10757-
02-R9]

Approval and Promulgation of
Implementation Plans; Revisions to the
California State Implementation Plan;
San Francisco Bay Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action
under the Clean Air Act (CAA or “Act”)
to approve a revision to the San
Francisco Bay Area portion of the
California State Implementation Plan
(SIP). This revision consists of updated
transportation conformity procedures
related to the interagency coordination
on project-level conformity and
exchange of travel data for emissions
inventories developed for air quality
plans and regional transportation
conformity analyses. This action
updates the transportation conformity
criteria and procedures in the California
SIP.

DATES: This action is effective January
29, 2024.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R09-OAR-2023-0203. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information. If
you need assistance in a language other
than English or if you are a person with
a disability who needs a reasonable
accommodation at no cost to you, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Michael Dorantes, Geographic Strategies
and Modeling Section (AIR-2-2), EPA

Region IX, (415) 972-3934,
dorantes.michael@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to the EPA.

Table of Contents

EEITS ’s

us,

I. Summary of Proposed Action

II. Public Comments and EPA Responses
III. EPA Action

IV. Statutory and Executive Order Reviews

I. Summary of Proposed Action

On July 27, 2023, the EPA proposed
to approve a revision to the California
SIP concerning transportation
conformity procedures for the San
Francisco Bay Area.! The California Air
Resources Board (CARB) submitted
“The San Francisco Bay Area
Transportation Air Quality Conformity
Protocol—Conformity Procedures” and
“The San Francisco Bay Area
Transportation Air Quality Conformity
Protocol—Interagency Consultation
Procedures,” on May 17, 2021. We refer
to these documents together as the “San
Francisco Bay Area conformity SIP
submittal.” 2 CARB submitted a prior
version of the San Francisco Bay Area
conformity SIP to the EPA for approval
on December 20, 2006. The EPA
approved this SIP revision on October
12, 2007.3 The agencies responsible for
developing and updating the San
Francisco Bay Area conformity SIP—the
Metropolitan Transportation
Commission (MTC), the Bay Area Air
Quality Management District
(BAAQMD), and the Association of Bay
Area Governments (ABAG), in
consultation with the Sacramento Area
Council of Governments (SACOG)—
have since further amended the roles
and responsibilities for implementing
the transportation conformity
interagency consultation process and for
coordinating travel activity data sharing.
The San Francisco Bay Area conformity
SIP submittal also reflects an update to
a memorandum of understanding that
exists between MTC and SACOG as an

188 FR 48406 (July 27, 2023).

2In addition to other supporting documents, the
submittal package included the following
documents: “San Francisco Bay Area
Transportation Air Quality Conformity Protocol,”
Revised: February 26, 2020; “Amended and
Restated Memorandum of Understanding Between
the Metropolitan Transportation Commission and
the Sacramento Area Council of Governments,”
(September 11, 2018); and a letter dated May 6,
2021, (submitted electronically May 17, 2021), from
Richard W. Corey, Executive Officer, CARB, to
Deborah Jordan, Acting Regional Administrator,
EPA Region IX, Subject: San Francisco Bay Area
State Implementation Plan Amended
Transportation Air Quality Conformity Protocol.
These documents are available in the docket for this
rulemaking.

372 FR 58013 (October 12, 2007).

agreement regarding federal conformity
procedures and programming of federal
Congestion Mitigation and Air Quality
funds in Solano County.*

In our proposal, we evaluated the San
Francisco Bay Area conformity SIP
submittal against the statutory and
regulatory requirements of the CAA, 40
CFR part 93, and 40 CFR 51.390, which
govern state procedures for
transportation conformity and
interagency consultation and concluded
that the submittal meets these
requirements. Furthermore, the
comment period and public hearing
held by MTC for this SIP revision satisfy
the requirements of CAA section 110(1)
and 40 CFR 51.102. A technical support
document (TSD) is included in the
docket for this rulemaking. Specifically,
in our TSD, we identify how the
submitted procedures satisfy
requirements under 40 CFR 93.105 for
interagency consultation with respect to
the development of transportation plans
and programs, SIPs, conformity
determinations, the resolution of
conflicts, the provision of adequate
public consultation, and our
requirements under 40 CFR
93.122(a)(4)(ii) and 93.125(c) for
enforceability of control measures and
mitigation measures. Please refer to our
TSD and notice of proposed rulemaking
for additional information regarding the
content of the revised San Francisco Bay
conformity SIP submittal and our
review.

II. Public Comments and EPA
Responses

The 30-day public comment period
for the notice of proposed rulemaking
closed on August 28, 2023. During this
period, a member of the public
submitted two identical comments to
the EPA in support of the proposed
approval. The full text of these
comments is available for viewing in the
docket for this rulemaking.

III. EPA Action

In accordance with section 110(k)(3)
of the Act, and for the reasons discussed
in our proposed rulemaking and
summarized in this document, we are
finalizing our approval of the San
Francisco Bay Area conformity SIP
submittal as a revision to the California
SIP. The revision will be incorporated

4 See “Metropolitan Transportation Commission
Resolution No. 2611. Revised, MTC/Sacramento
Area Council of Governments (SACOG)
Memorandum of Understanding (MOU) for Air
Quality Planning in Eastern Solano County” and
Metropolitan Transportation Commission
Resolution No. 3757, “Re: Approval of San
Francisco Bay Area Transportation Air Quality
Conformity Protocol,” which is included in the
docket for this rulemaking.
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into the San Francisco Bay Area portion
of the California SIP and thereby replace
the previous revision approved on
October 12, 2007.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely
approves state law as meeting federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 14094 (88 FR
21879, April 11, 2023);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not subject to Executive Order
13045 (62 FR 19885, April 23, 1997)
because it approves a state program;

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001); and

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act.

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, this rulemaking does
not have tribal implications and will not
impose substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

Executive Order 12898 (Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
Feb. 16, 1994) directs Federal agencies
to identify and address
“disproportionately high and adverse
human health or environmental effects”
of their actions on minority populations
and low-income populations to the
greatest extent practicable and
permitted by law. The EPA defines
environmental justice (EJ) as “the fair
treatment and meaningful involvement
of all people regardless of race, color,
national origin, or income with respect
to the development, implementation,
and enforcement of environmental laws,
regulations, and policies.” The EPA
further defines the term fair treatment to
mean that “no group of people should
bear a disproportionate burden of
environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.”

The State did not evaluate
environmental justice considerations as
part of its SIP submittal; the CAA and
applicable implementing regulations
neither prohibit nor require such an
evaluation. The EPA did not perform an
EJ analysis and did not consider EJ in
this action. If finalized, this action is
expected to have a neutral to positive
impact on the air quality of the affected
area. Consideration of EJ is not required
as part of this action, and there is no
information in the record inconsistent
with the stated goal of E.O. 12898 of
achieving environmental justice for
people of color, low-income
populations, and Indigenous peoples.

This action is subject to the
Congressional Review Act, and the EPA
will submit a rule report to each House
of the Congress and to the Comptroller
General of the United States. This action
is not a ““major rule” as defined by 5
U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 26,
2024. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Particulate Matter, Reporting
and recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: December 20, 2023.
Martha Guzman Aceves,

Regional Administrator, Region IX.

For the reasons stated in the
preamble, the Environmental Protection
Agency amends part 52, chapter I, title
40 of the Code of Federal Regulations as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraphs (c)(349)(i)(A)(2) and
(c)(608) to read as follows:

§52.220 Identification of plan.
* * * * *

(C) * *x %

(349) * % %

(i) * % %

(A] * * %

(2) Previously approved on October
12, 2007, in paragraph (c)(349)(i)(A)(1)
of this section and now deleted with
replacement in paragraph
(c)(608)(1)(A)(1) of this section: the San
Francisco Bay Area Transportation Air
Quality Conformity Protocol—
Conformity Procedures (July 26, 2006)
and San Francisco Bay Area
Transportation Air Quality Conformity
Protocol—Interagency Consultation
Procedures (July 26, 2006), adopted by
BAAQMD on July 19, 2006, by ABAG
on July 20, 2006, and by MTC on July
26, 2006.

* * * * *

(608) San Francisco Bay Area
Transportation Air Quality Conformity
Protocol—Conformity Procedures and
Interagency Consultation Procedures
was submitted electronically on May 17,
2021, by the Governor’s designee as an
attachment to a letter dated May 6,
2021.

(i) [Reserved]

(ii) Additional materials. (A)
Association of Bay Area Governments
(ABAG), Bay Area Air Quality
Management District (BAAQMD), and
Metropolitan Transportation
Commission (MTC).

(1) The San Francisco Bay Area
Transportation Air Quality Conformity
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Protocol—Conformity Procedures
(February 26, 2020) and San Francisco
Bay Area Transportation Air Quality
Conformity Protocol—Interagency
Consultation Procedures (February 26,
2020), adopted by MTC on February 26,
2020, BAAQMD on March 4, 2020, and
by ABAG on April 23, 2020.

(2) [Reserved]

(B) [Reserved]
[FR Doc. 202328494 Filed 12-27-23; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06-OAR—2023-0090; FRL-11014—
02-R6]

Air Plan Approval; Oklahoma;
Revisions to Air Pollution Control
Rules

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Pursuant to the Federal Clean
Air Act (CAA or the Act), the
Environmental Protection Agency (EPA)
is approving revisions to the State
Implementation Plan (SIP) for
Oklahoma, submitted to the EPA by the
State of Oklahoma designee (‘‘the
State’’) on January 30, 2023. The SIP
revisions being approved address
amendments to subchapters regarding
Control of Emission of Volatile Organic
Compounds (VOCs) and Emission of
Volatile Organic Compounds (VOCs) in
Nonattainment Areas and Former
Nonattainment Areas.

DATES: This rule is effective on January
29, 2024.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
EPA-R06-0OAR-2023-0090. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet. Publicly available docket
materials are available electronically
through https://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: Mr.
Emad Shahin, EPA Region 6 Office,
Infrastructure and Ozone Section, 214—
665—6717, shahin.emad@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document ““‘we,
and “our” means the EPA.

EEITS ’s

us,

I. Background

The background for this action is
discussed in detail in our June 13, 2023,
proposal (88 FR 38433).1 In that
document we proposed to approve a
portion of the revisions to the Oklahoma
SIP submitted on January 30, 2023. Our
June 2023 proposal addressed only the
portion of the submittal that referred to
the Oklahoma Administrative Code
(OAC) Title 252, Chapter 100 (denoted
OAC 252:100), Subchapters 37, and 39.
The remainder of the submitted
revisions were addressed in a separate
rulemaking action.?

The revisions addressed in our June
2023 proposal add clarity and
consistency to the Oklahoma SIP. The
revisions do not relax the current SIP
rules and are consistent with applicable
Federal regulations. Therefore, and
consistent with CAA section 110(1), we
do not expect these revisions to interfere
with any applicable requirement
concerning attainment and reasonable
further progress or any other applicable
requirement of the Act. More detail on
these revisions is provided in the docket
for this action.

Our June 2023 proposal provided a
detailed description of the revisions and
the rationale for the EPA’s proposed
actions, together with a discussion of
the opportunity to comment. The public
comment period for our June 2023
proposal was extended to August 14,
2023, to allow additional time for
stakeholders to review and comment on
the proposal.

We received comments from the
Muscogee (Creek) Nation, the
Chickasaw Nation, and two anonymous
comments. One anonymous comment
supported the extension of the comment
period and the other was supportive of
this action generally. Below are our
responses to comments from the
Muscogee (Creek) Nation and the
Chickasaw Nation.

II. Response to Comments

Comment: During Tribal Consultation,
the Muscogee (Creek) Nation asked for
more information regarding the number
of compressor station facilities within
the Muscogee Reservation.

Response: Region 6 was able to obtain
the number of natural gas compressor

1 Henceforth referred to as our “June 2023”
proposal.

2The submitted revisions also address
amendments to Subchapter 2, and Appendix Q,
Incorporation by Reference, and Subchapter 8,
Permits for Part 70 Sources and Major New Source
Review (NSR) Sources, in the Oklahoma
Administrative Code Title 252, Chapter 100,
Oklahoma Department of Environmental Quality.
More information about the EPA addressing these
other sections may be found in the text of the June
2023 proposed action.

stations within the Muscogee (Creek)
Nation Reservation from the ODEQ
emission inventory database. There are
79 compressor stations in the counties
that make up the reservation.

Comment: Commenter stated concern
about the number of compressor stations
(and therefore the amount of loading at
relevant condensate tanks) on Muscogee
(Creek) Reservation land, the amount of
VOC’s, and the effects that the VOC’s
may have on Muscogee citizens’ health
and the environment.

Response: EPA agrees that VOC
emissions can be harmful to human
health and the environment but notes
that this action will not result in any
increase in emissions of VOCs. EPA has
found this revision complies with Clean
Air Act Requirements. EPA is required
to approve SIP revisions that comply
with all applicable requirements.

This action merely clarifies ODEQ’s
long standing interpretation that the
provisions of Subchapter 37 do not
apply to loading operations at
condensate tanks at compressor stations.
As this is just a clarification, there is no
change to how these facilities are
regulated in practice and there is no
increase in emissions of VOC’s. This
type of loading, however, remains
regulated under separate provisions
specific to compressor station
operations.

A loading facility has the main
purpose of loading/unloading VOC’s in
relatively large quantities using
specialized equipment. Although
condensate loading operations occur at
compressor stations, that is not its main
purpose. The transfer of condensate and
produced water from atmospheric
storage tanks into individual tanker
trucks at a compressor station is a
different type of operation both in scale
and in the equipment used than is the
case in, for example, the bulk transfer of
gasoline at a pipeline terminal/bulk
gasoline distribution system.
Condensate loading operations at
compressor stations were not meant to
be covered by 252:100-37—-16 as they do
not have the physical equipment
(loading arm and pump) to conduct this
type of loading and have much lower
throughput and emissions. The loading
of condensate from natural gas
compressor station is regulated under
other ODEQ rules such as 252:100-37—
15(b) for submerged fill or a vapor
recovery system which applies to most
condensate tanks at compressor stations
since a typical tank is about 400 barrels
(16,800 gallons). Also, natural gas
compressor stations are subject to
federal New Source Performance
Standards (NSPS) such as Subpart
0000.
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Comment: Commenter stated concern
that incineration of petroleum solvents
as in dry cleaning filters is not an
acceptable process in Indian Country
and that the incineration of petroleum
solvents creates Hazardous Air
Pollutants that cause health and
environmental justice issues. The
commenter also stated that the outdated
compliance schedule should be
replaced with an updated one.

Response: Based on its air quality
inspections in Tulsa County, the ODEQ
is not aware of any facilities that
incinerate dry cleaning filters as
referenced in this subchapter. In
addition, the revision only clarifies that
if a facility were to incinerate the filters,
it can only be allowed if permitted by
the appropriate regulatory entity. It is
important to note that this section of the
ODEQ rules does not set requirements
that must be met to obtain a permit for
incineration only that there be the
appropriate permit which would be the
case even if this provision was not
included in the SIP. As such, the
revision does not impact compliance
with the Clean Air Act and therefore,
EPA must approve the revision.

The revision also removes the
outdated compliance schedule of
October 1, 1986. There is no need to
replace this schedule as there is not a
grace period for facilities to get into
compliance; existing facilities should be
complying already, and new facilities
would need to begin operations in
compliance with this subchapter.

Comment: The commenter stated that
there appears to be no environmental
justice issue, but the Muscogee (Creek)
Nation would like to see the EJ report
and the reporting decision on the
subject matter.

Response: Please see “EJ
Considerations” document, Doc. ID
0005 in the docket for this action for
review of Environmental Justice
information related to this action.

Comment: In their comment, the
Chickasaw Nation provides some
background on SAFETEA and the
McGirt v. Oklahoma litigation. This
includes the most current status that
while EPA proposed the withdrawal
and reconsideration of the October 1,
2020, decision to grant Oklahoma
authorization to administer EPA
approved environmental programs in
Indian Country, the October 2020
decision remains in effect until EPA
takes final action. The Chickasaw
Nation comments that the EPA’s action
on the Oklahoma SIP is premature and
the agency should first resolve the issue
of the withdrawal before proceeding
with new regulatory actions under
SAFETEA. The commenter recommends

that no new actions that impact Indian
country should be taken until a final
decision is made on the October 2020
approval. The Chickasaw Nation also
comments regarding the importance of
EPA’s federal trust obligations to Indian
tribes including government-to-
government consultations and asks that
EPA be more proactive in its fulfillment
of federal trust responsibilities.

Response: As stated in our June 2023
proposal, and by the commenter, the
State retains its authority to administer
authorized programs in certain areas of
Indian country pursuant to the October
1, 2020, approval under SAFETEA
while EPA undergoes its
reconsideration of that decision. The
State’s authority includes the
implementation the SIP in areas of
Indian country included in the October
2020 approval and in non-reservation
areas of Indian country pursuant to
ODEQ v EPA. As also noted in the June
2023 proposal, EPA may make further
changes to this final approval of
Oklahoma’s program to reflect the
outcome of the proposed withdrawal
and reconsideration of the October 1,
2020, SAFETEA approval. EPA notes
that the litigation involving the October
2020 decision is currently being held in
abeyance pending the outcome of EPA’s
reconsideration. EPA takes seriously its
general federal trust responsibility to
tribes. By example, EPA has engaged
with and offered consultation to all
affected Oklahoma tribes on this matter.
EPA intends to continue its engagement
with tribes on relevant matters,
including on actions related to
approvals in Oklahoma and with
regards to SAFETEA.

I1I. Final Action

We are approving portions of a SIP
revision submitted to the EPA by the
State of Oklahoma on January 30, 2023.
Specifically, we are approving the
revisions to OAC 252:100, Subchapters
37 (Control of Emission of Volatile
Organic Compounds (VOCs), and 39
(Emission of Volatile Organic
Compounds (VOCs) in Nonattainment
Areas and Former Nonattainment
Areas). We are approving these
revisions in accordance with section
110 of the Act.

IV. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference the revisions
to the Oklahoma regulations as
described in Section III of this preamble,
Final Action. The revised regulations

address VOC emissions. The EPA has
made, and will continue to make, these
materials generally available through
www.regulations.gov (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
SIP, have been incorporated by
reference by EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of EPA’s approval, and will be
incorporated in the next update to the
SIP compilation.

V. Impact on Areas of Indian Country

As stated in the proposed action, on
October 1, 2020, the EPA approved
Oklahoma’s request to administer all the
State’s EPA-approved environmental
regulatory programs, including the
Oklahoma SIP, in the requested areas of
Indian country pursuant to section
10211(a) of the Safe, Accountable,
Flexible, Efficient Transportation Equity
Act of 2005: A Legacy for Users, Public
Law 109-59, 119 Stat. 1144, 1937
(August 10, 2005) (“SAFETEA”).3

As requested by Oklahoma, the EPA’s
approval under SAFETEA does not
include Indian country lands, including
rights-of-way running through the same,
that: (1) qualify as Indian allotments, the
Indian titles to which have not been
extinguished, under 18 U.S.C. 1151(c);
(2) are held in trust by the United States
on behalf of an individual Indian or
Tribe; or (3) are owned in fee by a Tribe,
if the Tribe (a) acquired that fee title to
such land, or an area that included such
land, in accordance with a treaty with
the United States to which such Tribe
was a party, and (b) never allotted the
land to a member or citizen of the Tribe
(collectively “excluded Indian country
lands”). In addition, the State only
sought approval to the extent that such
approval is necessary for the State to
administer a program in light of
Oklahoma Dept. of Environmental
Quality v. EPA, 740 F.3d 185 (D.C. Cir.
2014).

As explained earlier in this action, the
EPA is approving revisions to portions
of the Oklahoma SIP that were
submitted by the State of Oklahoma on
January 24, 2023. More specifically, we
are approving a revision providing
clarification to OAC 252:100-37-16 of
Subchapter 37, Control of Emission of
Volatile Organic Compounds (VOCs)

3 A copy of EPA’s October 1, 2020, approval can
be found in the docket for this rulemaking on the
https://www.regulations.gov website. See Document
ID No. XXXXX
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and amending language and correcting
approval process for OAC 252:100-39—
45 of Subchapter 39, Emission of
Volatile Organic Compounds (VOCs) in
Nonattainment Areas and Former
Nonattainment Areas, in the Oklahoma
Administrative Code Title 252, Chapter
100, Oklahoma Department of
Environmental Quality. Consistent with
the D.C. Circuit’s decision in ODEQ v.
EPA and with EPA’s October 1, 2020,
SAFETEA approval, these SIP revisions
will apply to all Indian country within
Oklahoma, other than the excluded
Indian country lands, as described
earlier. Because—per the State’s request
under SAFETEA—EPA'’s October 1,
2020, SAFETEA approval does not
displace any SIP authority previously
exercised by the State under the CAA as
interpreted in ODEQ v. EPA, the SIP
will also apply to any Indian allotments
or dependent Indian communities
located outside of an Indian reservation
over which there has been no
demonstration of tribal authority.*

VI. Environmental Justice
Considerations

As stated in our June 2023 proposal
and posted in the docket for this action,
EPA reviewed demographic data, which
provides an assessment of individual
demographic groups of the populations
living within Oklahoma. EPA then
compared the data to the national
average for each of the demographic
groups. The results of this analysis are
being provided for informational and
transparency purposes. The results of
the demographic analysis indicate that,
for populations within Oklahoma, the
percent people of color (persons who
reported their race as a category other
than White alone (not Hispanic or
Latino)) is less than the national average
(38.5 percent versus 43.1 percent).
Within people of color, the percent of
the population that is Black or African
American alone is less than the national
average (7.8 percent versus 13.6 percent)
and the percent of the population that
is American Indian/Alaska Native is
greater than the national average (9.7

4In accordance with Executive Order 13990, EPA
is currently reviewing our October 1, 2020
SAFETEA approval and expects to engage in further
discussions with tribal governments and the State
of Oklahoma as part of this review. EPA notes that
the SAFETEA approval is the subject of a pending
challenge in Federal court. (Pawnee v Regan, No.
20-9635 (10th Cir.)). Pending completion of EPA’s
review, EPA is proceeding with this proposed
action in accordance with the October 1, 2020,
approval. Although EPA is approving these
revisions before our review of the SAFETEA
approval is complete, EPA may make further
changes to the approval of Oklahoma’s program to
reflect the outcome of the proposed withdrawal and
reconsideration of the October 1, 2020, SAFETEA
approval.

percent versus 1.3 percent). The percent
of the population that is two or more
races is greater than the national average
(6.6 percent versus 2.9 percent). The
percent of people living in poverty in
Oklahoma is greater than the national
average (15.6 percent versus 11.6
percent).

This final action approves new rules
into the Oklahoma SIP that are
anticipated to add clarification and
consistency to the SIP and will
generally be neutral or contribute to
reduced environmental and health
impacts on all populations in
Oklahoma, including indigenous
people, people of color, and low-income
populations. There is no information in
the record indicating that this action is
expected to have disproportionately
high or adverse human health or
environmental effects on a particular
group of people. EPA offered
consultation on our proposed
rulemaking to tribal governments that
may be affected by this action.> We
received one request for tribal
consultation from the Muscogee Nation
and provided such on August 10, 2023.

VII. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, described in

5 See invitation for consultation, dated June 8,
2023, in the docket for this action.

the Unfunded Mandates Reform Act of
1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).
Consistent with the EPA Policy on
Consultation and Coordination with
Indian Tribes (May 4, 2011), the EPA
offered consultation (by letter dated
June 8, 2023) on our proposed
rulemaking to tribal governments that
may be affected by this action. We
received a request for formal tribal
consultation from the Muscogee Nation
and provided consultation on August
10, 2023.

Executive Order 12898 (Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
Feb. 16, 1994) directs Federal agencies
to identify and address
“disproportionately high and adverse
human health or environmental effects”
of their actions on minority populations
and low-income populations to the
greatest extent practicable and
permitted by law. EPA defines
environmental justice (EJ) as “‘the fair
treatment and meaningful involvement
of all people regardless of race, color,
national origin, or income with respect
to the development, implementation,
and enforcement of environmental laws,
regulations, and policies.” EPA further
defines the term fair treatment to mean
that “no group of people should bear a
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disproportionate burden of
environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.”

The Oklahoma Department of
Environmental Quality did not evaluate
EJ considerations as part of its SIP
submittal; the CAA and applicable
implementing regulations neither
prohibit nor require such an evaluation.
EPA performed an EJ analysis, as is
described earlier in the section titled,
“Environmental Justice
Considerations.” The analysis was done
for the purpose of providing additional
context and information about this
rulemaking to the public, not as a basis
of the action. Due to the nature of the
action being taken here, this action is
expected to have a neutral to positive
impact on the air quality of the affected
area. In addition, there is no information
in the record upon which this decision
is based inconsistent with the stated
goal of E.O. 12898 of achieving EJ for

people of color, low-income
populations, and Indigenous peoples.

This action is subject to the
Congressional Review Act, and EPA will
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. This action
is not a ““major rule” as defined by 5
U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 26,
2024. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by

EPA APPROVED OKLAHOMA REGULATIONS

reference, Ozone, Volatile organic
compounds.

Dated: December 19, 2023.
Earthea Nance,
Regional Administrator, Region 6.

For the reasons stated in the
preamble, the Environmental Protection
Agency amends 40 CFR part 52 as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart LL—Oklahoma

m 2.In §52.1920, the table in paragraph
(c) titled “EPA Approved Oklahoma
Regulations” is amended by revising
entries for 252:100-37-16 and 252:100—
39-45 to read as follows:

§52.1920 Identification of plan
* * * * *
(C) * x %

State effective

State citation Title/subject date EPA approval date Explanation

: : CHAPTE; 100 (OAC 252:100;. AIR POLLUTION ;ONTROL * *

* * Subchapter 37. C;ntrol of Emission ;f Volatile Organic (:ompounds (VOC) * *

: : PAR*T 5. Control of VO(:s in Coating Opera;ions : :

252:100—;7—16 * Loading of VOCs * .................. 9/*1 5/2020 12/28/202;, [Insert Federal * *
Register citation).

PART 7. Specific Operations
252:100-39-45 ....cccovevieenne Petroleum (solvent) dry clean- 9/15/2020 12/28/2023. [Insert Federal
ing. Register citation].
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[FR Doc. 2023-28496 Filed 12—-27-23; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R02-OAR-2023-0175; FRL-11053—
02-R2]

Approval and Promulgation of
Implementation Plans; New York;
Emission Statement Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a State
Implementation Plan (SIP) submitted by
the New York State Department of
Environmental Conservation (NYSDEC)
for purposes of enhancing an existing
emission statement program for
stationary sources in New York State.
The SIP revision consists of
amendments to regulations in New
York’s Codes, Rules and Regulations
(NYCRR) applicable to the emission
statements. These provisions establish
electronic reporting requirements for
annual emission statements filed by
facilities subject to Title V operating
permits of the Act beginning in 2022
(for calendar year 2021 emission
reporting). The Emission Statement rule
also improves the EPA’s and the public
access to facility-specific emission
related data. This action is being taken
in accordance with the requirements of
the Clean Air Act (Act or CAA).

DATES: This final rule is effective on
January 29, 2024.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
Number EPA-R02-OAR-2023-0175. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Controlled Unclassified
Information (CUI) (formally referred to
as Confidential Business Information
(CBI)) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available electronically through https://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Ysabel Banon, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th Floor, New York, New
York 10007-1866, telephone number

(212) 637-3382, or by email at
banon.ysabel@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background

II. Public Comments and EPA’s Response
III. Final Action

IV. Incorporation by Reference

V. Statutory and Executive Order Reviews

I. Background

On October 4, 2023 (88 FR 68529), the
EPA published a Notice of Proposed
Rulemaking that proposed to approve a
State Implementation Plan (SIP)
revision submitted by the NYSDEC on
March 21, 2022, for purposes of
enhancing an existing Emission
Statement program for stationary
sources in New York, with a state
effective date of December 18, 2020.

The SIP revision was submitted by
NYSDEC to satisfy the ozone
nonattainment provision of the Act and
allows NYSDEC to more effectively plan
for and attain the national ambient air
quality standards (NAAQS). The
purpose of 6 NYCRR Subpart 202-2,
“Emission Statements,” is to establish
the requirements for annual emission
statements filed by facilities subject to
Title V operating permits under the Act.
These requirements are set forth in
EPA’s Air Emission Report
Requirements rule (AERR). See 40 CFR
51 Subpart A. The SIP revision
establishes electronic reporting
requirements for annual emission
statements filed by facilities subject to
Title V operating permits of the Act
beginning in 2022 (for calendar year
2021 emission reporting).

The specific details of NYSDEC’s SIP
submittal and the rationale for the EPA’s
approval action are explained in the
EPA’s proposed rulemaking and are not
restated in this final action. For this
detailed information, the reader is
referred to the EPA’s October 4, 2023,
proposed rulemaking. See 88 FR 68529.

I1. Public Comments and EPA
Responses

In response to the EPA’s October 4,
2023, proposed rulemaking on
NYSDEC'’s SIP revision, the EPA
received three supportive comments
during the 30-day public comment
period. The specific comments may be
viewed under Docket ID Number EPA—
R02—-OAR-2023-0175 on the https://
regulations.gov website.

Comment 1

One commenter indicated that by
enacting policies such as this, the
NYSDEC can better regulate the major
sources of air pollution and therefore

move us toward achieving the NAAQS.
Implementing an electronic submission
system for major polluters will impose
more responsibility on them to meet
these emission requirements, especially
if these companies are fined for not
doing so. Additionally, the commenter
suggested that this annual record be
made available to the public.

Response 1

The EPA acknowledges the
commenter’s support of the EPA’s
proposed rule. Title 6 NYCRR, Chapter
III, Part 202, Subpart 202—2.4(j)
indicates that the facilities may be
subject to enforcement actions,
including monetary fines for incomplete
and inaccurate emission statements. The
commenter can review it at the EPA
Docket ID number EPA-R02-OAR-
2023-0175. The EPA also recognizes the
commenter’s request for the EPA to
make the records publicly available. The
public can access the annual emission
records on NYSDEC’s website
www.dec.ny.gov/chemical/
125566.html#point.

Comment 2 & 3

Two additional public comments
were received, which were supportive
of the EPA’s proposed approval of
NYSDEC'’s SIP revisions. The
commenters indicated that the revisions
to the SIP improve air quality.

Response 2 & 3

The EPA acknowledges the
commenters’ support of the EPA’s
proposed rule.

II1. Final Action

The EPA is approving a SIP revision
submitted by NYSDEC on March 21,
2022, for purposes of enhancing an
existing Emission Statement program for
stationary sources in New York. The SIP
revision consists of amendments to Title
6 NYCRR, Chapter III, part 202, subpart
202-2, “Emission Statements,” with a
state effective date of December 18,
2020.

Based on the EPA’s review, the
Emission Statement rule contains the
necessary applicability, compliance,
enforcement, and reporting
requirements for an approvable
emission statement program.

IV. Incorporation by Reference

In this document, the EPA is
finalizing regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the 6
NYCRR Part 202, Subpart 202-2,
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“Emission Statements,” regulation
described in the amendments to 40 CFR
part 52 as discussed in Section I. of this
preamble. The EPA has made, and will
continue to make, these materials
generally available through
www.regulations.gov and at the EPA
Region 2 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by the EPA for inclusion in
the State Implementation Plan, have
been incorporated by reference by the
EPA into that plan, are fully federally
enforceable under sections 110 and 113
of the CAA as of the effective date of the
final rulemaking of the EPA’s approval,
and will be incorporated by reference in
the next update to the SIP
compilation.?

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 14094 (88 FR
21879, April 11, 2023);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive

162 FR 27968 (May 22, 1997).

Order 13132 (64 FR 43255, August 10,
1999);

e Is not subject to Executive Order
13045 (62 FR 19885, April 23, 1997)
because it approves a state program;

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001); and

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act.

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian Tribe has demonstrated that a
Tribe has jurisdiction. In those areas of
Indian country, the rule does not have
Tribal implications and it will not
impose substantial direct costs on tribal
governments or preempt Tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

Executive Order 12898 (Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
February 16, 1994) directs Federal
agencies to identify and address
“disproportionately high and adverse
human health or environmental effects”
of their actions on minority populations
and low-income populations to the
greatest extent practicable and
permitted by law. EPA defines
environmental justice (EJ) as “the fair
treatment and meaningful involvement
of all people regardless of race, color,
national origin, or income with respect
to the development, implementation,
and enforcement of environmental laws,
regulations, and policies.” EPA further
defines the term fair treatment to mean
that ‘“no group of people should bear a
disproportionate burden of
environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.”

The NYSDEC did not evaluate
environmental justice considerations as
part of its SIP submittal; the CAA and
applicable implementing regulations
neither prohibit nor require such an
evaluation. The EPA did not perform an
EJ analysis and did not consider EJ in
this action. Consideration of EJ is not
required as part of this action, and there
is no information in the record
inconsistent with the Stated goal of E.O.

12898 of achieving environmental
justice for people of color, low-income
populations, and Indigenous peoples.

This action is subject to the
Congressional Review Act, and the EPA
will submit a rule report to each House
of the Congress and the Comptroller
General of the United States. This action
is not a ““major rule” as defined by 5
U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 26,
2024. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, and
Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Lisa Garcia,
Regional Administrator, Region 2.

For the reasons set forth in the
preamble, 40 CFR part 52 is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart HH—New York

m 2.In §52.1670, in the table in
paragraph (c), revise the entry for “Title
6, Part 202, Subpart 202—2" to read as
follows:

§52.1670 Identification of plan.

* * * * *

(C) * x %
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State effective

EPA approval

State citation Title/subject date date Comments
Title 6, Part 202, Subpart Emission Statements ............. 12/18/2020 12/28/2023 e EPA approval finalized at [insert Federal
202-2. Register citation].
* * * * *

[FR Doc. 2023—-28343 Filed 12—27-23; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

46 CFR Part 2
[Docket No. USCG—2018-0538]
RIN 1625-AC55

User Fees for Inspected Towing
Vessels

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is updating
its user fees for seagoing towing vessels
that are 300 gross tons or more and
revising user fees for other inspected
towing vessels. The Coast Guard is
issuing these updates because it is
required to establish and maintain a fair
fee for its vessel inspection services and
to separate the fees for inspection
options that involve third-party auditors
and surveyors from inspection options
that do not involve third parties. Under
this final rule, owners and operators of
vessels using the Alternate Compliance
Program, Streamlined Inspection
Program, or the Towing Safety
Management System options will pay a
lower fee than vessels that use the
traditional Coast Guard inspection
option.

DATES: This final rule is effective March
27,2024.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2018—
0538 in the search box and click
“Search.” Next, in the Document Type
column, select “Supporting & Related
Material.”

FOR FURTHER INFORMATION CONTACT: For
information about this document call or
email Ms. Jennifer Hnatow, Coast
Guard; telephone 202-372-1216, email
Jennifer.L.Hnatow@uscg.mil.

SUPPLEMENTARY INFORMATION:
Table of Contents for Preamble

I. Abbreviations
II. Basis and Purpose
A. The Problem We Seek To Address
B. Legal Authority To Address This
Problem
C. Recent Legislation
III. Background
A. Origins of Annual Vessel Inspection
Fees
B. Current Fees for Towing Vessels Subject
to 46 CFR Subchapters I and M
IV. Discussion of Comments and Changes
V. Discussion of the Rule
A. Categories of Annual Fees
B. Amending Annual Inspection Fees for
Seagoing Towing Vessels Subject to 46
CFR Subchapter I
C. Establishing Specific Annual Inspection
Fees for Towing Vessels Subject to 46
CFR Subchapter M
D. Methodology for Calculating Fees
VI. Regulatory Analyses
A. Regulatory Planning and Review
B. Small Entities
C. Assistance for Small Entities
D. Collection of Information
E. Federalism
F. Unfunded Mandates
G. Taking of Private Property
H. Civil Justice Reform
I. Protection of Children
J. Indian Tribal Governments
K. Energy Effects
L. Technical Standards
M. Environment

1. Abbreviations

ACP Alternate Compliance Program

CAA 2022 Consolidated Appropriations Act
of 2022

CGAA 2018 Frank LoBiondo Coast Guard
Authorization Act of 2018

CG-CVC Office of Commercial Vessel
Compliance

COI Certificate of Inspection

DAPI Drug and Alcohol Program Inspector

DHS Department of Homeland Security

FR Federal Register

FRFA Final Regulatory Flexibility Analysis

FTE Full-Time Equivalent

ICR Information Collection Request

IRFA Initial Regulatory Flexibility Analysis

MISLE Marine Information for Safety and
Law Enforcement

MTSA Maritime Transportation Security
Act

NAICS North American Industry
Classification System

NPRM Notice of proposed rulemaking

OMB Office of Management and Budget

RFA Regulatory Flexibility Act

SBA Small Business Administration

§ Section

SIP Streamlined Inspection Program

SSM  Sector Staffing Model

TSMS Towing Safety Management System

TVNCOE Towing Vessel National Center of
Expertise

U.S.C. United States Code

II. Basis and Purpose

In this section, the Coast Guard
identifies the problem we intend to
address, the well-established statutory
authority that enables us to issue this
final rule, and the recent legislation that
provides additional authority for this
rulemaking.

A. The Problem We Seek To Address

On June 20, 2016, the Coast Guard
published a final rule titled “Inspection
of Towing Vessels” (81 FR 40003), in
which we stated our plan to begin a
rulemaking for annual inspection fees
for towing vessels. The updated annual
inspection fees in this final rule reflect
the program’s costs for two options for
towing vessels to document compliance
for obtaining a Certificate of Inspection
(COI): 1 the Coast Guard option and the
Towing Safety Management System
(TSMS) option.2 As indicated in the
2016 final rule, the existing default fee
of $1,030 was identified as the annual
inspection fee for towing vessels subject
to 46 CFR subchapter M until new rates
were established. The existing fee of
$1,030 is found in 46 CFR 2.10-101 and
applies to any inspected vessel not
listed in table 2.10-101.3

In addition to towing vessels subject
to subchapter M that are required to
obtain COlIs, towing vessels that qualify
as seagoing motor vessels (300 gross
tons or more) are required to have COIs
under regulations in 46 CFR, chapter I,

1 See 46 CFR 136.130—Options for documenting
compliance to obtain a Certificate of Inspection.

2The TSMS option is a voluntary inspection
option that permits qualified third-party
organizations to conduct certain vessel
examinations in place of Coast Guard inspections.
See 46 CFR part 138—Towing Safety Management
System (TSMS).

3 See 81 FR 40005. We discuss a recent statutory
exception for TSMS-option vessels below.


https://www.regulations.gov
https://www.regulations.gov
mailto:Jennifer.L.Hnatow@uscg.mil

89596 Federal Register/Vol. 88,

No. 248/ Thursday, December 28, 2023 /Rules and Regulations

subchapter I for cargo and
miscellaneous vessels.4 The Coast
Guard set the annual inspection fee for
these towing vessels at $2,915 in 1995,
and this figure has never been updated.®
On January 11, 2022, we published a
notice of proposed rulemaking (NPRM)
entitled “User Fees for Inspected
Towing Vessels” (87 FR 1378). Having
considered comments submitted in
response to that NPRM, we are issuing
this final rule to update inspection fees
for subchapter M and I towing vessels.

B. Legal Authority To Address This
Problem

The Coast Guard is issuing this final
rule based on authority in Section 2110
of Title 46 of the United States Code
(U.S.C.) (46 U.S.C. 2110), which has
been delegated to the Commandant
under Department of Homeland
Security (DHS) Delegation No.
00170.1(I1)(92), Revision 01.3. These
provisions direct the Coast Guard to
establish a fee or charge for inspections
and related services described in 46
U.S.C. 2110(a)(1). Under the law, the
Coast Guard is required to establish a
fee for its inspection services that is fair
and based on costs to the Government,
the value to the recipient, and public
interest. The law also requires that we
review the costs of inspecting towing
vessels for the Government using the
Coast Guard option or a third-party
option, and revise such fees if there is
a difference.

C. Recent Legislation

On December 4, 2018, Congress
enacted the Frank LoBiondo Coast
Guard Authorization Act of 2018 (CGAA
2018).6 Section 815 of the CGAA 2018
directs the Coast Guard to review and
revise the fees for towing vessel
inspections. First, the Coast Guard must
compare the costs to the Government for
towing vessel inspections performed by
the Coast Guard and towing vessel
inspections performed by a third party
to determine if the costs are different.
The Coast Guard interprets “‘costs to the
Government” in Section 815(a) to mean
the cost to the Coast Guard for providing
inspection and related services to
determine whether a vessel meets
requirements to maintain its COL If
there is a difference in costs, Section

4 See 46 CFR 2.01-7 and 90.05—-1. Under 46
U.S.C. 3301, seagoing motor vessels are subject to
inspection. Towing vessels are motor vessels
(vessels propelled by machinery other than steam),
and they fall within the definition of “seagoing
motor vessel” if they are at least 300 gross tons and
make voyages beyond the Boundary Line. See
definitions in 46 U.S.C. 2101.

5 See 60 FR 13550, March 13, 1995; 46 CFR 2.10—
101.

6 Public Law 115-282, 132 Stat. 4192.

815 of the CGAA 2018 directs us to
revise the fee we assess for such
inspections to conform to 31 U.S.C.
9701, and to base the fee on the cost to
the Government. We have conducted
that comparison and determined that
there is a difference in costs to the
Government between the inspection
options for towing vessels that involve
a third party and for those that do not
and will revise the fees for these
inspections as a result.

On March 15, 2022, Congress enacted
the Consolidated Appropriations Act of
2022 (CAA 2022).7 Section 231 of the
CAA 2022 prohibits the Coast Guard
from charging inspection user fees for
towing vessels using the TSMS option
until the requirements of Section 815 of
the CGAA 2018 are met.8 Thus, the
intent of this final rule is to meet those
requirements of Section 815 of the
CGAA 2018 by updating its inspection
fees for its Alternate Compliance
Program (ACP), Streamlined Inspection
Program (SIP), and the TSMS option.
Until the Coast Guard implements this
final rule and updates to the inspection
fees become effective, our agency will
not charge TSMS option towing vessels
an inspection user fee.

III. Background

A. Origins of Annual Vessel Inspection
Fees

The provisions of 46 U.S.C. 2110
require the establishment and collection
of user fees for Coast Guard services
provided under Subtitle II of Title 46,
United States Code. On March 13, 1995,
the Coast Guard published the final rule
on “Direct User Fees for Inspection or
Examination of U.S. and Foreign
Commercial Vessels.” @ The fees in that
final rule were intended to recover the
costs associated with providing Coast
Guard vessel inspection services
directly or through an alternative
reinspection program, although the
alternative reinspection program only
applied to certain offshore supply
vessels. The final rule established user
fees for services related to commercial
vessel inspection including annual fees
for seagoing towing vessels.

On June 20, 2016, the Coast Guard
published the “Inspection of Towing
Vessels” final rule, in which we
indicated that, in a subsequent
rulemaking, we would establish specific
fees that would reflect program costs
associated with the TSMS and Coast
Guard inspection options for obtaining
COls. We stated that until those specific

7Public Law 117-103, 136 Stat. 325.

8See Sec. 231 of CAA 2020, Public Law 117-103,
136 Stat. 325.

960 FR 13550.

fees were established, the annual
inspection fee for towing vessels subject
to 46 CFR subchapter M would be the
existing fee of $1,030 in 46 CFR 2.10—
101 for any inspected vessel not listed
in table 2.10-101.1°

B. Current Fees for Towing Vessels
Subject to 46 CFR Subchapters I and M

With the noted exception of towing
vessels using the TSMS-option, the
Coast Guard currently charges an annual
vessel inspection fee for U.S. and
foreign vessels requiring a COI,
following the fee schedule set in 46 CFR
2.10-101.11 The current fee for seagoing
towing vessels inspected under
subchapter I is $2,915 for all inspection
options—the Coast Guard, the ACP, and
the SIP. The current fee for towing
vessels inspected under all inspection
options under 46 CFR subchapter M is
$1,030, which is the fee for “[a]lny vessel
not listed in this table.” As stated above,
TSMS fees are not currently being
charged, and will not be charged until
this final rule is published.

IV. Discussion of Comments and
Changes

In response to the NPRM we
published January 11, 2022, we received
13 written submissions (plus one
duplicate) to our docket. In total, there
are 35 comments in response to the
proposed rule. These written
submissions are available in the public
docket for this rulemaking, where
indicated under ADDRESSES or use the
direct link https://www.regulations.gov/
docket/USCG-2018-0538. The Coast
Guard appreciates the comments from
the public, as these insights continue to
inform Coast Guard actions and
programs. Below we summarize the
comments and our responses.

The Coast Guard received a number of
comments about the proposed fees.
Some commenters stated that the
proposed fees provided no incentive for
choosing the TSMS option, and that the
TSMS user fee was unfair due to the
third-party costs associated with that
option. Some commenters said that the
TSMS option offers increased safety,
which actually reduces the Coast Guard
burden, so this should lead to lower
fees. Several commenters requested that
the Coast Guard option user fee remain
$1,030. One commenter recommended a

10 See 81 FR at 40005.

11 Under 46 CFR 2.01-6(b), foreign vessels from
countries which are nonsignatory to the
International Convention for the Safety of Life at
Sea, 1974, are issued a COI, if the inspector
approves the vessel and its equipment as described
in §2.01-5. We have records of COIs issued to
foreign vessels in our Marine Information for Safety
and Law Enforcement (MISLE) database, but no
records of a COI issued to a foreign towing vessel.
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reduction of the user fees for both TSMS
option vessels and Coast Guard option
vessels.

After considering these comments, we
retain the user fees proposed in the
NPRM for this final rule. Our reasons
are as follows. The law requires the
Coast Guard to establish a fee for its
inspection services and the fees must be
fair and based on the costs to the
Government, value to the recipient, and
public interest. See 31 U.S.C. 9701. In
addition, Section 815 of the CGAA 2018
requires the Coast Guard to review the
costs to the Government of Coast Guard
and third-party inspections for towing
vessels. If there is a difference in the
costs to the Government, we must revise
the annual inspection fees set by the
Coast Guard for towing vessels. To
revise the fees, we must comply with
the same fee-establishing requirements
in 31 U.S.C. 9701. The user fee amounts
we set are based on the direct and
indirect costs for the Coast Guard to
perform specific vessel inspection
activities. The “Cost Study to Determine
User Fees for Inspected Towing
Vessels,” available in the docket where
indicated under the ADDRESSES section
of this preamble, explains in detail how
we determine direct and indirect costs
and calculate user fees. In developing
the Cost Study, Coast Guard program,
budget, and field offices 12 specified the
cost model elements, provided the data
sources, and validated the methodology
used to determine towing vessel user
fees, as well as the study results.

Furthermore, the user fees vary
because the frequency of inspections
and the times for inspection activities
vary based on vessel class and
inspection option. Selecting the TSMS
or Coast Guard inspection option is a
business decision by the vessel owner or
operator.

Currently, owners and operators of
about 70 percent of subchapter M
inspected towing vessels with a COI
have chosen the TSMS option while 30
percent of COIs for subchapter M
inspected towing vessels are issued
under the traditional Coast Guard
option. This number has not
substantially changed since the
implementation of the 2016 “Inspection
of Towing Vessels” final rule and the
first COIs were issued in 2017. The user
fees for the TSMS option account for the

12 Coast Guard offices and units involved in the
Cost Study development include the—Office of
Commercial Vessel Compliance (CG-CVC), Office of
Standards Evaluation and Development (CG-REG),
Office of Resource Management (CG—-83) (formerly
CG-DCO-83), Office of Shore Forces (CG-741),
Towing Vessel National Center of Expertise
(TVNCOE), Finance Center (FINCEN) and Marine
Safety Unit Paducah, Kentucky.

cost to the Government to provide
inspections services for this vessel class
and inspection option. A vessel owner
or operator who selects the TSMS
option is making a business decision
that should account for the cost to
contract with a third-party organization.
For these reasons, there are no changes
to the final rule in response to the
comments on the proposed fees.

Several commenters stated that the
Cost Study is flawed. We received
comments indicating that the fees are
duplicative, excessive, do not accurately
reflect the Coast Guard workload, and
do not represent the commenters’
observed experience.

The Coast Guard disagrees. The fees
we proposed for the Coast Guard option
and TSMS option accurately estimate
the cost to the Government to provide
our inspection services. The Cost Study
explains how we determine direct and
indirect costs. We derive the user fee
from the cost to the Coast Guard to
perform a specific set of vessel
inspection activities. The time it takes to
perform any specific inspection activity
includes more than just the observed
time or “boots on deck” time on a
vessel. A typical inspection involves
pre-inspection activities (for example,
identifying vessel type, safety
requirements, and vessel history), in-
person assessment activities (for
example, verifying the integrity of
vessel’s hull and presence of
appropriate safety equipment, and
assessing proper operation of electrical
and mechanical equipment), and follow-
up activities (for example, reporting
identified deficiencies, updating vessel
data into the Coast Guard’s Coast
Guard’s Marine Information for Safety
and Law Enforcement (MISLE) system,
and verifying deficiency rectification).

The Coast Guard periodically
validates the duration of these vessel
inspection activity times. Concurrent
inspection activities are allocated less
time than the primary inspection
activities because concurrent inspection
activities are conducted together.
Additionally, unlike primary inspection
activities, concurrent inspection
activities are not allocated travel time
credit. Because the time for primary
inspection activities is recorded and
allocated differently from concurrent
inspection activities, such concurrent
inspection charges are not redundant.
For these reasons, the Coast Guard is
maintaining its reliance on the Cost
Study in this area. As such, there is no
change to this final rule based on these
comments.

One commenter stated that the Coast
Guard has not yet determined the time

and resources necessary for the COI
renewal process.

The Coast Guard disagrees. As stated
above, the Cost Study explains how we
determine direct and indirect costs. The
fees we proposed for the Coast Guard
option and TSMS option accurately
estimate the cost to the Government to
provide our inspection services. For this
reason, we have made no changes from
the proposed rule in response to this
comment.

Several commenters stated that the
proposed fees impose a financial
hardship or burden on small business
due to the state of the economy, and that
the Coast Guard should defer imposition
of fees until we study the costs further.

In accordance with 46 U.S.C. 2110,
the Coast Guard is required to establish
a fee for its inspection services that is
fair and based on the costs to the
Government, value to the recipient, and
public interest. The proposed user fees
were developed in accordance with law,
and further delay or study is
unnecessary. For this reason, we have
made no changes from the proposed
rule in response to these comments.

One commenter stated that in not
applying the inflation factor, the
proposed fees result in a significant
increase in annual Government
revenues from user fees. The commenter
said that for the TSMS option, the
current user fee of $1,030 should be
increased by the inflation factor of 1.58,
and then divided by 5 to account for the
5-year period between inspections and
adjusted for the minimal periods of
oversight.

The Coast Guard disagrees. We did
not adjust the user fee for towing vessels
by an inflation factor since the previous
user fee was not specific to subchapter
M towing vessels and did not reflect the
costs to the Coast Guard for performing
inspections on towing vessels. The user
fee of $1,030 in Table 2.10-101 is for
inspections on “‘[a]ny inspected vessel
not listed in this table.” The TSMS
option user fee in this rule is based on
the costs to the Government to provide
inspection services. For these reasons,
we have made no changes from the
proposed rule in response to this
comment.

One commenter stated that an
inspection visit resulted in lost revenue
from a potential barge move.

Lost revenue due to inspections is not
within the scope of this rulemaking. In
2004, Congress determined that towing
vessels are to be subject to inspection,
resulting in the 2016 “Inspection of
Towing Vessels” final rule. The costs,
including lost revenue, were considered
in that rulemaking and its
accompanying regulatory analysis. For
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this reason, we have made no changes
from the proposed rule in response to
this comment.

A commenter stated that this rule fails
to acknowledge those towing vessels on
any water that are more than 15 gross
tons and carrying cargo for hire. The
commenter said those vessels would
also fall under subchapter I and they
should be addressed in this rulemaking.

The Coast Guard disagrees. Every
request for inspection submitted is
reviewed on a case-by-case basis. Per 46
CFR 2.01-7, Table 2.01-7(a), a vessel
inspected under subchapter I includes
“[a]ll vessels >15 gross tons carrying
freight-for-hire[.]”” However, any vessel
that is (1) more than 15 gross tons but
less than 300 gross tons and (2) towing
and also carrying cargo for hire on board
the vessel separate from the tow, would
be considered for a multi-service vessel
certification. A vessel certificated for
more than one service is already
covered under 46 CFR 2.10-101. The
owner or operator of the vessel must pay
only the higher of the two applicable
fees. For this reason, we have made no
changes from the proposed rule in
response to this comment.

Another commenter stated that audits
by Drug and Alcohol Program Inspectors
(DAPI) and Maritime Transportation
Security Act (MTSA) verifications
should be removed from the Cost Study
because they are not derived from the
requirements of subchapter M.

The Coast Guard disagrees. The Coast
Guard included DAPI audits (46 CFR
16.401) and MTSA verifications (46 CFR
140.660) in the Cost Study because
compliance with these requirements
must be met prior to the Coast Guard
issuing a COI, regardless of the vessel
inspection option chosen. For this
reason, we have made no changes from
the proposed rule in response to this
comment.

One commenter stated that two
categories of indirect costs are not
appropriate in an assessment of agency
costs to provide towing vessel
inspection services: (1) policy and
oversight costs, and (2) facility overhead
and support costs. The commenter
further stated that the operating and
personnel costs of billets for staff at the
Towing Vessel National Center of
Expertise (TVNCOE) and Coast Guard
District, Area, and Headquarters predate
the publication and implementation of
subchapter M. The commenter also
stated that they were unaware of any
new facilities or Coast Guard units that
have been created for the purpose of
providing towing vessel inspection
services or, more broadly, implementing
and enforcing subchapter M. The
commenter recommended eliminating

the policy and oversight costs, and
facility overhead and support costs.

The Coast Guard disagrees. Policy and
oversight activities are an essential
element to ensure consistent application
of nationwide towing vessel inspection
requirements. Facility overhead and
support costs are included to fairly
account for the cost to the Government
to provide inspection services.
Historically, operating and overhead
costs have been included in vessel
inspection user fees, as well as other
Coast Guard user fees such as merchant
mariner credentialing and vessel
documentation. For these reasons, we
have made no changes from the
proposed rule in response to this
comment.

V. Discussion of the Rule

This final rule updates existing
annual inspection fees for both seagoing
towing vessels (300 gross tons or more)
and vessels subject to the towing-vessel
regulations in 46 CFR, subchapter M
issued in 2016.

The annual inspection fees are located
in 46 CFR part 2—Vessel Inspections. In
addition to the fees in § 2.10-101, this
part contains definitions in § 2.10-25.
We are adding the following new
defined terms to § 2.10-25:

e Alternate Compliance Program
option;

¢ Annual vessel inspection fee;

e Coast Guard option;

o Streamlined Inspection Program
option;

¢ Towing Safety Management System
option; and

e Towing vessel.

We define annual vessel inspection
fee as the fee charged by the Coast
Guard for providing inspection and
related services to determine whether a
vessel meets the requirements to
maintain its COI The fee charged by the
Coast Guard reflects the cost to the
Coast Guard. There are several existing
options for inspection, which we define
in revised § 2.10-25 by referencing the
regulations that establish each option.
For both seagoing and subchapter M
towing vessels, there is a Coast Guard
option in which the Coast Guard
performs all the relevant inspection
activity. For both types of vessels, there
is also a third-party option, already
established in regulation, in which a
third party performs some of the
relevant activity, but the Coast Guard
still inspects the vessel and examines
evidence of compliance provided by
third parties.

For seagoing towing vessels there is
an additional option, the SIP. The SIP
option does not involve a third party.
Under the SIP option, a vessel is

inspected in accordance with an
approved Vessel Action Plan that the
company’s SIP agent develops with
guidance from the Coast Guard. In our
definition of SIP, we point to subpart E
of 46 CFR part 8, which spells out SIP
program requirements.

We define fowing vessel as a
commercial vessel engaged in or
intending to engage in the service of
pulling, pushing, or hauling alongside,
or any combination of pulling, pushing,
or hauling alongside.

We are also modifying the definition
of an existing term in § 2.10-25, Sea-
going towing vessel. We are removing
the modifier “seagoing” from the
definition itself and inserting a
description of what seagoing means.
The inserted description is “and that
makes voyages beyond the Boundary
Line as defined by 46 U.S.C. 103.” 13
The vessel must be 300 gross tons or
more, to distinguish seagoing towing
vessels from towing vessels subject to
subchapter M that travel beyond the
Boundary Line. We also remove the
hyphen from seagoing.

A. Categories of Annual Fees

For towing vessels subject to 46 CFR
subchapter M, we added two categories
of fees: the Coast Guard option and the
TSMS option. For seagoing towing
vessels subject to 46 CFR subchapter I,
we develop three fee categories: the
Coast Guard option, the ACP option,
and the SIP option. This fee structure
helps to ensure the Coast Guard is able
to recover full costs to the Government
and to separate annual inspection fees
for options involving third-party
surveys and audits of towing vessels
using safety management systems.

B. Amending Annual Inspection Fees
for Seagoing Towing Vessels Subject to
46 CFR Subchapter I

We will be charging one of three
annual fees for seagoing towing vessels
that are inspected under subchapter I:

e $2,747 for those using the Coast
Guard option;

e $1,850 for those using the ACP
option; and

e $2,260 for those using the SIP
option.

The previous annual fee for seagoing
towing vessels that are inspected under
subchapter I was $2,915.

For a detailed discussion of how these
fees were derived, see Methodology for

13Under 46 U.S.C. 103 and 33 U.S.C. 151(b),
boundary lines are used for dividing inland waters
of the United States from the high seas to delineate
the application of certain U.S. statutes. For a list of
boundary lines and the statutes those lines are used
to delineate, see 46 CFR part 7, which lists
boundary lines for the Atlantic Coast, Gulf Coast,
Pacific Coast, and the states of Alaska and Hawaii.
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Calculating Fees in section V.D of this
preamble.

C. Establishing Specific Annual
Inspection Fees for Towing Vessels
Subject to 46 CFR Subchapter M

We will also be charging one of two
fees for towing vessels inspected under
subchapter M:

e $2,184 for those using the Coast
Guard option, and

e $973 for those using the TSMS
option.

The previous annual fee applied to
subchapter M towing vessels was
$1,030.

For a more detailed discussion of how
these fees were derived, see

Methodology for Calculating Fees in
section V.D of this preamble.

D. Methodology for Calculating Fees

This section summarizes the
methodology for calculating fees. For
more details, see the Cost Study 14 in the
docket where indicated under the
ADDRESSES section of this preamble.

To derive the costs of the various
inspection types, we used an activity-
based costing 15 approach in
conjunction with the Sector Staffing
Model (SSM). The SSM is an activity-
based model designed to establish
human capital requirements and
quantify resources at Shore Forces
units.16 The SSM measures specific
activity and frequency to determine the

Full-Time Equivalent (FTE) workforce
needed to meet a particular workload.
Data in the model is derived from Coast
Guard enterprise databases and surveys
conducted at the Coast Guard field unit
level. The model also incorporates unit
specific travel times for conducting
missions, collateral duty workload, and
mission required training. In Spring
2012, the SSM was accredited in
accordance with official Coast Guard
policy and currently serves as the
primary decision tool for managing
sector enterprise staffing. Table 1 shows
the cost of activities for providing COI
services to each type of inspection.
These costs are derived using SSM FTE
calculations; see the Cost Study in the
docket for the full derivation of figures.

TABLE 1—PER VESSEL COST OF ACTIVITIES FOR PROVIDING COIl SERVICES BY USER FEE SEGMENT

Subchapter M: Subchapter M: Subchapter I: Subchapter I: Subchapter I:
Coast Guard TSMS Coast Guard ACP SIP
Inspection Activity COStS* ......ccvvirierireeeeeee, $1,182 $407 $1,617 $873 $1,213
Travel COStS ...oooiiiiiiiiieeecee e 317 40 356 356 356
Supervision and Administration Costs .. 243 84 332 179 249
INdireCt COSES 17 ..o 442 442 442 442 442
Total Annual CoStS ....cceeeeeveeeeiiie e, 2,184 973 2,747 1,850 2,260

*Due to a rounding error in the NPRM, Inspection Activity Costs were overstated by $1 for four of the inspection types. This does not impact

the final user fees.

The Coast Guard intends to collect
one of five different user fees from the
approximately 4,762 towing vessels that
require COIs under subchapters I and
M.18 Table 2 shows the fee charged

before the CAA 2022 went into effect,
the CAA 2022 fee, the final rule fee, the
incremental fee adjustment from the
CAA 2022 fee, and the percent change
to the user fee from the CAA 2022 fee.1?

The annual cost of services for each
vessel class is the final rule user fee for
that vessel class.

TABLE 2—PRE-CAA 2022, CAA 2022 SUBCHAPTER M AND | USER FEES AND FINAL RULE USER FEE ADJUSTMENT

AMOUNTS

Pre-CAA CAA Final Incremental | Percent
Fee type/user fee class fee change

2022 fee | 2022 fee | Rule fee adjustment (%)
Subchapter M: Coast Guard OPtiON .........cceeveiiiiieiie e $1,030 $1,030 $2,184 $1,154 112
Subchapter M: TSMS OPHON ...c..oiiiiiiieie e 1,030 0 973 973 | e
Subchapter |: Coast Guard option .. 2,915 2,915 2,747 —168 -6
Subchapter I: ACP option ............... 2,915 2,915 1,850 —1,065 -37
Subchapter |1 SIP OPON ..o e ee e 2,915 2,915 2,260 —655 —-22

VI. Regulatory Analyses

We developed this final rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes or Executive
orders.

14 The Cost Study is the same one referenced in
the NPRM and has not been changed.

15 Activity-based costing is a method for
determining the cost of a service based on the cost
of each individual element of that service.

16 Shore Forces units are Coast Guard sector
commands and their subunits or field units. See the
Coast Guard Strategic Cost Manual, COMDTINST

A. Regulatory Planning and Review

Executive Orders 12866 (Regulatory
Planning and Review), as amended by
Executive Order 14094 (Modernizing
Regulatory Review) and 13563
(Improving Regulation and Regulatory
Review) direct agencies to assess the

M7000.4 (February 2005), which is available in the
docket.

17 Indirect Costs are costs such as facility and
overhead costs as well as IT costs, since these costs
are fixed regardless of inspection type, the costs
were divided by the vessel population as of the Cost
Study.

costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and

18 Vessel population data came from MISLE as of
2023. See the Affected Population section for more
details.

19 The NPRM for this rule was published prior to
the CAA 2022, thus the NPRM refers to the
“Current Fee.” The “Current Fee”” of the NPRM is
now labeled as the “Pre-CAA 2022 Fee” to avoid
confusion.
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equity). Executive Order 13563
emphasizes the importance of
quantifying costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

The Office of Management and Budget
(OMB) has not designated this rule a
significant regulatory action under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094.
This rule has not been reviewed by
OMB. A regulatory analysis follows.

Changes From the Notice of Proposed
Rulemaking

This final rule’s regulatory analysis
has made two changes from the NPRM
we published in 2022 (87 FR 1378), but
the user fees are not changed from the
NPRM’s rates. First, we updated the
populations to reflect current data from
MISLE; the subchapter M population
decreased while the subchapter I
population remained relatively stable.

Second, the baseline for TSMS fees
under subchapter M decreased from
$1,030 to $0. This is because the CAA
2022 directed the Coast Guard not to
charge user fees to TSMS vessels under
subchapter M until it follows the steps
in Section 815 of the CGAA 2018, and
based on its findings reported above,
revises its fees. This rule will revise
those fees effective March 27, 2024.

Baselines

Currently, towing vessels are
inspected under subchapter I or
subchapter M, dependent on their size
and area of operation. Owners and
operators of towing vessels inspected
under 46 CFR subchapter I pay a user
fee of $2,915 annually. Owners and
operators of towing vessels under 46
CFR subchapter M that choose to be
inspected by the Coast Guard pay a user
fee of $1,030 annually. Owners and
operators of towing vessels under
subchapter M that choose the TSMS
option do not pay a user fee because of
the CAA 2022. However, as noted
earlier, the subchapter M user fee is not
specific to towing vessels; rather it is for
all inspected vessels that do not have a
specific user fee on Table 2.10-101.
Prior to the CAA 2022 owners and
operators of towing vessels under
subchapter M that choose the TSMS
option paid a user fee of $1,030
annually.

Under the current CAA 2022 baseline,
we calculate that owners and operators
of 43 towing vessels inspected under
subchapter I pay $125,345 annually, and
that owners and operators of 4,719
towing vessels inspected under
subchapter M pay $1,458,480 annually
for inspection services, respectively.
Thus, the current transfer from vessel

owners to the Coast Guard for towing
vessel inspection services is $1,583,825
annually. Prior to the CAA 2022, when
the TSMS user fee was not suspended,
owners and operators of all subchapter
M towing vessels (TSMS option and
Coast Guard option) paid the $1,030
user fee. This would have resulted in an
annual transfer from subchapter M and
I vessel owners and operators to the
Coast Guard for towing vessel
inspection services of $4,985,915.
Owners and operators of towing vessels
choose between several vessel
inspection alternatives. Once selected,
the inspection option is unlikely to
change due to a change in user fees,
since there are private business costs
associated with changing inspection
options. The Coast Guard’s COI service
costs are fully funded through annual
appropriations.20

This final rule establishes a user fee
specific to towing vessels under
subchapter M, revises the user fee
specific to towing vessels under
subchapter I, and establishes user fees
for alternatives for vessel inspection that
require fewer Coast Guard inspection
activities or that take less time and thus
have a lower cost to the Coast Guard.
This updated structure for user fees will
help to ensure the Coast Guard’s ability
to offset costs to the Government, and to
separate annual inspection fees for
options involving third-party surveys
and audits of towing vessels using safety
management systems. From a baseline
of the CAA 2022, this final rule results
in an estimated $4.8 million annual
transfer payment from owners and
operators of towing vessels to the
Federal Government for COI services.
The 10-year transfers, undiscounted, are
$49,320,822. The discounted annualized
figure, at 7 percent, is $4,918,994. The
discounted annualized figure, at 3
percent, is $4,926,329.

The Coast Guard also does the
following in this final rule:

(1) Modifies the definition in § 2.10—
25 of Sea-going towing vessel. We
remove the modifier “seagoing” from
the definition and replace it with a
description of what “seagoing” means.
The updated language is “‘and that
makes voyages beyond the Boundary
Line as defined by 46 U.S.C. 103.” Also,
we specify that the vessel must be 300
gross tons or more to distinguish
seagoing towing vessels from towing
vessels that travel beyond the Boundary
Line, which may be subject to
subchapter M. This is an administrative

20 The user fees collected for these services are
offsetting receipts and are deposited to the
Department of Treasury and credited to DHS
appropriation as proprietary receipts. See 46 U.S.C.
2110(h).

change, and it would have no economic
impact.

(2) Amends the user fees for towing
vessels under 46 CFR subchapter I. The
current fee for the 43 seagoing towing
vessels inspected under subchapter I is
$2,915 for all inspection options (Coast
Guard, ACP, and SIP). This final rule
makes the fees specific to each
inspection as shown below in table 3.
Owners and operators of vessels have
already chosen their inspection option
and are unlikely to change their current
option. This is because there are costs
associated with switching inspection
options and there are transactions in
private industry and business-specific
costs 21 beyond the inspection cost that
make the user fee a small portion of the
overall cost of inspections.

TABLE 3—CURRENT AND FINAL RULE
USER FEES FOR TOWING VESSELS
UNDER 46 CFR SUBCHAPTER |

Inspection type C#;r: nt Ref\éiged
Coast Guard option ............. $2,915 $2,747
ACP option .....ccccceeeeeirinnnen. 1,850
SIP option ......ccocvriiiiiiiene 2,260

(3) Creates a specific user fee category
for the 4,719 towing vessels subject to
46 CFR subchapter in the table of fees
in §2.10-101 and updates the current
user fees for annual inspection fees for
towing vessels to reflect the specific
program costs associated with the two
subchapter M options: the TSMS option
and the Coast Guard inspection option.
The Coast Guard inspection option’s
current annual fee is $1,030 for towing
vessels subject to subchapter M. The
existing fee of $1,030 is found in 46 CFR
2.10-101 and applies to any inspected
vessel not listed in table 2.10-101.
Owners and operators of subchapter M
vessels that choose the TSMS inspection
option do not currently pay a user fee.
This final rule makes the fees specific to
each inspection type as shown below in
table 4. Similar to owners and operators
of subchapter I vessels, owners and
operators of subchapter M vessels have
already chosen their inspection option
and are unlikely to change for the same
reasons.

21 Transaction costs vary by inspection option.
Towing vessels that elect to participate in the ACP
must comply with the requirements in 46 CFR part
8 subpart D, that includes working with an ACP
authorized classification society. Towing vessels
that elect to participate in the SIP must comply
with the requirements in 46 CFR part 8 subpart E,
that includes the development of a Company Action
Plan and a Vessel Action Plan.
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TABLE 4—CURRENT AND REVISED
USER FEES FOR TOWING VESSELS
UNDER SUBCHAPTER M

Inspection type CL;(rerg nt Ref\éi:ed
Coast Guard option ............. $1,030 $2,184
TSMS option ......cccceevennene 0 973

(4) Defines the following new terms
added to the table of fees in §2.10-101:
Annual vessel inspection fee,
Alternative Compliance Program option,
Coast Guard option, Streamlined
Inspection Program option, Towing
Safety Management System option, and
Towing vessel. This is an administrative
change and has no economic impact. All
these points are described in greater
detail in the Cost Study.

Affected Population

To obtain the affected population for
this final rule, we used the MISLE
system. MISLE is the Coast Guard’s

vessel and marine activity database and
contains the best and most readily
available vessel population data.
According to MISLE data as of 2023, the
total affected population of this final
rule is 4,762 inspected towing vessels.
There are approximately 4,719 towing
vessels that will require inspection
under 46 CFR subchapter M and 43
towing vessels that are inspected under
46 CFR subchapter I. Coast Guard
subject matter experts in the Office of
Commercial Vessel Compliance (CG—
CVC) estimate that the subchapter M
population will increase by an average
of 23 vessels per year because a number
of subchapter M vessels began the
inspection process to obtain a COI
during the 4-year phase-in period but
did not complete the process. The Coast
Guard believes that, over time, these
vessels will obtain new COIs; thus, the
subchapter M population will increase.
The subchapter I population is expected

to remain stable because it historically
has done so.

Rather than a single fee category for
all towing vessels covered by a
subchapter, the Coast Guard is creating
two categories for subchapter M and
three categories for subchapter I vessels.
For subchapter M, the inspection types
are the Coast Guard option and the
TSMS option. For subchapter I, the
inspection types are the Coast Guard
option, the ACP option, and the SIP
option. Table 5 presents the total
population of inspected towing vessels
impacted by this final rule and the
current breakdown of inspections
within each subchapter. Table 6
presents the projected subchapter M
population and their projected counts of
inspection type. We assume that the
subchapter M towing vessel population
will maintain their current split of 70
percent using the TSMS option and 30
percent using the Coast Guard option
during the duration of the analysis.

TABLE 5—TOTAL AFFECTED POPULATION FOR INSPECTED TOWING VESSELS

User Fee Categories Population

46 CFR Subchapter M Coast Guard TSMS option Total
option
[0 o101 =1 T o SRS 1,416 3,303 4,719
% of Population 30% 70% 100%
46 CFR Subchapter | .......coccoiiiiiiieieeee e Coast Guard Vessel Inspection Alternatives Total
option
Alternate Streamlined
Compliance Inspection
Program (ACP) Program (SIP)
option option
POPUIALION ... 26 16 1 43
Yo Of Population ..........ccccoiiiiiiiiii e 61% 37% 2% 100%
Total POPUIALION .....ooiiiiiiie e eriiiees | erieeeesieeeesieeessreeean | cereeesiseeessseeessneeesnes | eeeeesiseeessneeeaneeeaanes 4,762
TABLE 6—PROJECTED SUBCHAPTER M POPULATION BY INSPECTION OPTION
Estimated annual subchapter M population by inspection type
Year CG option TSMS option

1,416 3,303

1,423 3,319

1,429 3,336

1,436 3,352

1,443 3,368

1,450 3,384

1,457 3,400

1,464 3,416

1,471 3,432

1,478 3,448

Costs and Benefits

This final rule does not impose any
new societal costs because all the
inspection activities are done by

regulated entities and the Coast Guard.
Instead, the impacts of this final rule are
in the form of transfer payments, which
are monetary payments from one group

to another that do not affect the total
resources available to society.

This final rule does not provide any
quantitative benefits; however, revising
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user fees to reflect the actual cost for the
Coast Guard to provide inspection
services is a qualitative benefit. The
result is a fairer distribution of costs to
inspected towing vessels by inspection
type. Section 2110 of Title 46 of the
U.S.C. directs that the fee or charge be
established in accordance with 31
U.S.C. 9701, which specifies that each
charge be fair and based on the costs to
the Government; the value of the service
or thing to the recipient, public policy,

or interest served; and other relevant
facts. Consistent with these objectives,
once a fee or charge is established,
Section 2110 allows the fee or charge to
be adjusted to accommodate changes in
the cost of providing a specific service
or thing of value. This final rule aids the
Coast Guard in compliance with those
statutory requirements.

Transfer Payments

This final rule adjusts the user fees
collected from the current entities so

that there are now five different fees
based on the towing vessel subchapter
and program used for vessel
certification. There currently are 4,762
affected towing vessels. Table 7 shows
the pre-CAA 2022 baseline fee, CAA
2022 baseline fee, the final rule fee, the
change, and the percent change to the
user fee from the pre-CAA 2022 and
CAA 2022 baseline fees. The annual
cost of services for each vessel class is
the user fee for that vessel class.

TABLE 7—PRE-CAA 2022 BASELINE FEE, CAA 2022 BASELINE FEE, FOR 46 CFR SUBCHAPTER M AND | USER FEES
AND FINAL RULE USER FEE ADJUSTMENT AMOUNTS

Pre-CAA CAA Incr(?(reneental Percent Incremental Percent
2022 2022 Final rule : change from | fee adjustment change
Fee type/user fee class baseline | baseline fee afcrl(])lﬁtgrzr_\t pre-CAA from CAA from CAA
fee fee CAA 2022 2022 2022 2022
Subchapter M: Coast Guard option ..........c.ccecererceencriennnn. $1,030 $1,030 $2,184 $1,154 112% $1,154 112%
Subchapter M: TSMS option ......... 1,030 0 973 —-57 —6% 973 | o
Subchapter I: Coast Guard option 2,915 2,915 2,747 —168 —6% —168 —6%
Subchapter I: ACP option .......... 2,915 2,915 1,850 —1,065 —-37% —1,065 —37%
Subchapter I: SIP option 2,915 2,915 2,260 —655 —22% —655 —22%

Note: Since there are no distinct categories for TSMS, SIP, or ACP in the current user fee table, all owners and operators of subchapter M vessels would normally
pay one fee and all owners and operators of subchapter | vessels pay one fee.

In table 8, we show the total increase
in annual transfer payments from each
vessel class to the Government and the
total increase for all vessels. For
example, owners and operators of
subchapter M vessels that choose the
Coast Guard option will pay an
additional $1,154 per vessel in user fees
to the Coast Guard for inspection

services. Negative numbers represent a
decrease in user fees. Transfer payments
are monetary payments from one group
to another that do not affect total
resources. For this final rule, a user fee
is a transfer payment from the vessel’s
owner or operator to the Government to
offset the costs to the Coast Guard for
providing COI services. This is

calculated by multiplying the vessel
population by the incremental fee
change. Because the population of 46
CFR subchapter M vessels is projected
to increase, table 9 shows annual
incremental transfer payments for this
subchapter. Totals are calculated by
multiplying the populations in table 6
by the appropriate fees.

TABLE 8—FIRST YEAR ANNUAL INCREMENTAL FEE AMOUNTS 22

First year :
Incremental fee transfer Incremental First year fee
Estimated fee change ayments fee change transfer

Fee type/user fee class : from pay 9 payments from

population re-CAA from from CAA CAA 2022

2055 baceline | Pre-CAA 2022 | 2022 baseline b aselin,
baseline
Subchapter M: Coast Guard OPtON ........c.ceeeieeiieriir e 1,416 $1,154 $1,634,064 $1,154 $1,634,064
Subchapter M: TSMS OPON ....coouviiiieiiiesie e 3,303 —-57 —188,271 973 3,213,819
SUDOTAL ...t 4719 | o 1,445,793 | ..cooiiiiiee 4,847,883
Subchapter |: Coast GUArd OPtON ........coeieeiiiirier e 26 —168 —4,368 —168 —4,368
Subchapter I: ACP option 16 —1,065 —17,040 —1,065 —17,040
Subchapter |: SIP option 1 —655 —655 —655 —655
SUDOTAl ..ot 43 | s —22,063 | ..o —22,063
ANNUAL TOAI ... nes | e | e 1,423,730 | .ocoeirciiie, 4,825,820
TABLE 9—SUBCHAPTER M ANNUAL INCREMENTAL TRANSFER PAYMENTS 23
CG option TSMS Subchapter M CG TSMS Subchapter M
Year Pre-(gAA option total from option CAA option CAA total

2022 baseline pre-CAA 2022 Pre-CAA 2022 2022 from CAA
baseline 2022 baseline baseline baseline 2022 baseline
YEAI T oottt s $1,634,064 —188,271 $1,445,793 $1,634,064 $3,213,819 $4,847,883
1,642,142 —189,183 1,452,959 1,642,142 3,229,387 4,871,529
1,649,066 —190,152 1,458,914 1,649,066 3,245,928 4,894,994
1,657,144 —191,064 1,466,080 1,657,144 3,261,496 4,918,640
1,665,222 -191,976 1,473,246 1,665,222 3,277,064 4,942,286

22 The incremental changes in transfers are from
the specified baseline to the Final Rule user fee.

23 The incremental changes in transfers are from
the specified baseline to the Final Rule user fee.
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TABLE 9—SUBCHAPTER M ANNUAL INCREMENTAL TRANSFER PAYMENTS 23—Continued

CG option TSMS Subchapter M CG TSMS Subchapter M
Year Pre-gAA option total from option CAA option CAA total
2022 baseline | Pre-CAA 2022 Pre-CAA 2022 2022 from CAA

baseline 2022 baseline baseline baseline 2022 baseline

1,673,300 —192,888 1,480,412 1,673,300 3,292,632 4,965,932

1,681,378 —193,800 1,487,578 1,681,378 3,308,200 4,989,578

1,689,456 —194,712 1,494,744 1,689,456 3,323,768 5,013,224

1,697,534 —195,624 1,501,910 1,697,534 3,339,336 5,036,870

1,705,612 —196,536 1,509,076 1,705,612 3,354,904 5,060,516

Note: The total transfer payments for subchapter M vessels rise annually due to an estimated annual increase in the population of 23 vessels.

The reduction in fees for owners and
operators of vessels under 46 CFR
subchapter I will result in a decrease in
transfer payments in the first year from
the subchapter I towing vessel industry
to the Government of $22,063. Relative
to the CAA 2022 baseline, the Coast
Guard expects to have an increase in
transfer payments from owners and
operators of subchapter M towing
vessels for the COI services of
$4,847,883 in the first year to the
Government. The net change in transfer

payments is $4,825,820 in the first year.
The 10-year transfer payments,
undiscounted, total $49,320,822. The
discounted annualized figure, at 7
percent, is $4,918,994.

Relative to the Pre-CAA 2022
baseline, the Coast Guard expects to
have an increase in transfer payments
from owners and operators of

subchapter M towing vessels for the COI

services of $1,445,793 in the first year
to the Government as shown in table 9.
The sum of transfer payments for

vessels under subchapter I and M is
$1,423,730 in the first year from the
subchapter I towing vessel industry to
the Government since subchapter I user
fees are decreasing. The total 10-year
change in transfer payments,
undiscounted, is $14,550,082. The
discounted annualized figure, at 7
percent, is $1,451,108. Table 10
summarizes the total 10-year change in
transfer payments from the towing
vessel industry to the Government.

TABLE 10—DISCOUNTED TRANSFER PAYMENTS FROM TOWING VESSEL OPERATORS TO THE GOVERNMENT

Pre-CAA 2022 baseline CAA 2022 baseline
Discounted Discounted
Year Undiscounted Undiscounted
7% 3% 7% 3%
$1,423,730 $1,330,589 $1,382,262 $4,825,820 $4,510,112 $4,685,262
1,430,896 1,249,800 1348,757 4,849,466 4,235,711 4,571,087
1,436,851 1,172,898 1,314,922 4,872,931 3,977,763 4,459,422
1,444,017 1,101,634 1,282,990 4,896,577 3,735,575 4,350,545
1,451,183 1,034,673 1,251,803 4,920,223 3,508,051 4,244,228
1,458,349 971,760 1,221,344 4,943,869 3,294,309 4,140,412
1,465,515 912,649 1,191,598 4,967,515 3,093,519 4,039,044
1,472,681 857,114 1,162,548 4,991,161 2,904,901 3,940,069
1,479,847 804,939 1,134,180 5,014,807 2,727,723 3,843,432
1,487,013 755,922 1,106,477 5,038,453 2,561,294 3,749,082
TOtAI ™ s 14,550,082 10,191,977 12,396,882 49,320,822 34,548,958 42,022,583
ANNUANZEA ... e | e 1,451,108 1,453,293 | oo 4,918,994 4,926,329

Note: Totals may not sum due to rounding.

Regulatory Alternatives

Alternatives considered include
adjusting our current user fees for
inflation, updating only the Coast Guard
option user fees, or continuing with the
current user fees. Each of these options
will be considered in the following
discussion.

Under the first alternative, Coast
Guard considered adjusting the 1995
user fees for inflation from 1995 dollars
to 2022 dollars. To adjust for inflation,
we use an inflation factor from the
annual gross domestic product deflator

data.2# We calculate the inflation factor
of 1.76 by dividing the annual 2022
index number (117.996) by the annual
1995 index number (66.993). We then
multiply the current fees for 46 CFR
subchapters I and M by the inflation
factor and round it to the nearest dollar.
If we simply adjusted the user fees for
inflation, the annual fees charged under
24 U.S. Bureau of Economic Analysis, “Table
1.1.4. Price Indexes for Gross Domestic Product,”
https://apps.bea.gov/iTable/?reqid=19&
step=3&isuri=1&1910=x&0=-99&
1921=survey&1903=4&1904=2009&

1905=201881906=a81911=0 (accessed December 1,

2023).

subchapters I and M would increase 76
percent, by $2,215 and $783,
respectively. These fees, when
multiplied by the number of annual COI
renewals, would yield a total annual
revenue of approximately $8.8 million
and an increase in transfer payments of
$3.8 million. We rejected this
alternative because the annual revenue
collected under this methodology would
not reflect the full cost to the Coast
Guard of providing the COI-related
services. Table 11 shows the inflation
adjusted user fees for subchapter I and
M vessels.


https://apps.bea.gov/iTable/?reqid=19&step=3&isuri=1&1910=x&0=-99&1921=survey&1903=4&1904=2009&1905=2018&1906=a&1911=0
https://apps.bea.gov/iTable/?reqid=19&step=3&isuri=1&1910=x&0=-99&1921=survey&1903=4&1904=2009&1905=2018&1906=a&1911=0
https://apps.bea.gov/iTable/?reqid=19&step=3&isuri=1&1910=x&0=-99&1921=survey&1903=4&1904=2009&1905=2018&1906=a&1911=0
https://apps.bea.gov/iTable/?reqid=19&step=3&isuri=1&1910=x&0=-99&1921=survey&1903=4&1904=2009&1905=2018&1906=a&1911=0

89604

Federal Register/Vol. 88, No. 248/ Thursday, December 28, 2023 /Rules and Regulations

TABLE 11—COMPARISON OF USER FEES IN 1995 DOLLARS AND 2022 DOLLARS

[Alternative 1]*

Annual
- Annual fee

1995 $ Inflation 2022 . Incremental revenue

Fee category fee factor dollars Population fee adjustment garr:]séﬁ{S collected
pay from user fees
Subchapter | VESSEIS ........ccoeiriiiiiiiiereieceesee e $2,915 1.76 $5,130 43 $2,215 $95,245 $220,590
Subchapter M VESSEIS .......ccociiieiiiiiieeseeee e 1,030 1.76 1,813 4,719 783 3,694,977 8,555,547
I - LRSI BT SRS SRS BRSBTS 3,790,222 8,776,137

Note: All dollar figures rounded to the closest whole dollar.

In the second alternative, we
considered updating only the Coast
Guard option user fees. We rejected this
alternative because it would not comply
with Section 815 of the CGAA 2018.
Section 815 directs the Coast Guard to
review and, based on our findings,
revise the fee for towing vessel
inspections. First, the Coast Guard must
compare the costs to the Government of
towing vessel inspections performed by
the Coast Guard and towing vessel
inspections performed by a third party,
to determine if they are different. We
have conducted that comparison and
determined that there is a difference in
costs to the Government between the
inspection options for towing vessels
that involve a third party and those that
do not. If there is a difference in costs,
Section 815 of the CGAA 2018 directs
us to revise the fees we assess for towing
vessel inspections to conform to 31
U.S.C. 9701 and to base the fee on the
cost to the Government.

In our third alternative, we
considered maintaining the current user
fee 25 without an adjustment. We
rejected this alternative because the
annual revenue collected under this
methodology would not cover the full
cost to the Coast Guard of providing the
COl-related services.

B. Small Entities

Under the Regulatory Flexibility Act
(RFA), 5 U.S.C. 601-612, we have
considered the impact of this rule on
small entities. The term ‘“‘small entities”
comprises small businesses, not-for-
profit organizations that are
independently owned and operated and
are not dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

A Final Regulatory Flexibility
Analysis (FRFA) discussing the impact
of this rule on small entities follows. An
FRFA addresses the following:

(1) A statement of the need for, and
objectives of, the rule;

25 Per the CAA 2022, towing vessels using the
TSMS option would continue to pay no annual
inspection user fee.

(2) A statement of the significant
issues raised by the public comments in
response to the Initial Regulatory
Flexibility Analysis (IRFA), a statement
of the assessment of the agency of such
issues, and a statement of any changes
made in the proposed rule as a result of
such comments;

(3) The response of the agency to any
comments filed by the Chief Counsel for
Advocacy of the Small Business
Administration (SBA) in response to the
proposed rule, and a detailed statement
of any change made to the proposed rule
in the final rule as a result of the
comments;

(4) A description of and an estimate
of the number of small entities to which
the rule will apply or an explanation of
why no such estimate is available;

(5) A description of the projected
reporting, recordkeeping, and other
compliance requirements of the rule,
including an estimate of the classes of
small entities which will be subject to
the requirement and the type of
professional skills necessary for
preparation of the report or record; and

(6) A description of the steps the
agency has taken to minimize the
significant economic impact on small
entities consistent with the stated
objectives of applicable statutes,
including a statement of the factual,
policy, and legal reasons for selecting
the alternative adopted in the final rule
and why each of the other significant
alternatives to the rule considered by
the agency which affect the impact on
small entities was rejected.26

Below is a discussion of the FRFA
analysis for each of these six elements.

(1) A statement of the need for, and
objectives of, the rule.

The Coast Guard is updating the user
fees for inspected towing vessels
because after reviewing the costs to the
Government of inspections under the
Coast Guard option or options using a
third party, the Coast Guard has
determined that updates are necessary
to ensure that fees for all options are fair
and based on costs to the Government.
User fees for towing vessels inspected

265 U.S.C. 604(a)(1) through (6).

under 46 CFR subchapter I have not
been updated since 1995. The changes
to the fees are also consistent with the
2016 “Inspection of Towing Vessels”
final rule, in which we stated that we
planned to issue a separate rulemaking
for annual inspection fees for towing
vessels that would reflect the specific
program costs associated with the two
46 CFR subchapter M options—the
TSMS option and the Coast Guard
inspection option.

The objective of this final rule is to
comply with the law, which requires the
Coast Guard to establish a fee or charge
for inspections and related services
described in 46 U.S.C. 2110(a)(1). Under
this law, the Coast Guard is required to
establish a fee for its inspection services
that is fair and based on costs to the
Government, the value to the recipient,
and public interest.

(2) A statement of the significant
issues raised by the public comments in
response to the IRFA, a statement of the
assessment of the agency of such issues,
and a statement of any changes made in
the proposed rule as a result of such
comments.

This regulatory action received no
comments directly related to the IRFA
analysis. However, we received several
comments regarding financial hardship
due to the fee increase. The Coast
Guard, in accordance with 46 U.S.C.
2110, is required to establish a fee for
its inspection services that is fair and
based on the costs to the Government,
value to the recipient, and public
interest. The user fees were developed
in accordance with law. Each entity
chooses its inspection option and
corresponding fee according to its
business needs. For a review of all the
public comments received on the
rulemaking, see section IV., Discussion
of Public Comments.

(3) The response of the agency to any
comments filed by the Chief Counsel for
Advocacy of the SBA in response to the
proposed rule, and a detailed statement
of any change made to the proposed
rule in the final rule as a result of the
comments.
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This regulatory action received no
comments from the Chief Gounsel for
the Advocacy of the SBA.

(4) A description of and an estimate
of the number of small entities to which
the rule will apply or an explanation of
why no such estimate is available.

This final rule will affect the owners
and operators of certain towing vessels
under 46 CFR subchapters I and M. We
retrieved this towing vessel population
from the Coast Guard’s MISLE system.
From this database, we identified 4,762
vessels affected by this final rule—4,719
subchapter M towing vessels and 43
subchapter I towing vessels (see table 5).
There are 1,223 unique companies that
own or operate these vessels. Eight
companies own vessels under both
subchapters I and M. One company
owns only subchapter I vessels.

We used available information on
operator names and addresses to
research public and proprietary
databases for entity type (subsidiary or
parent company), primary line of
business, employee size, revenue, and
other information.2” We found vessels
owned by 21 government entities and 4
nonprofit entities. The remaining 1,211
vessels are owned by business entities.
For governmental jurisdictions, we
determined whether the jurisdiction had
populations of less than 50,000 as per
the criteria in the RFA. For nonprofits,
we evaluated whether the nonprofit was
independently owned and operated and
if it was not dominant in its field.2 For
the business entities, we matched their
information with the SBA’s latest Table
of Small Business Size Standards to
determine if a business entity is small

in its primary line of business as
classified in the North American
Industry Classification System
(NAICS).29

We broke the population down into
46 CFR subchapters I and M. For
subchapter M, we used a random
sample from the unique towing vessel
companies to reach the 95-percent
confidence level. Using Cochran’s
Formula, the Coast Guard chose a
statistically valid random sample of 385
entities that own and operate towing
vessels.30

There are a total of 97 NAICS-coded
industries in this final rule’s sample
affected population. Table 12 displays
the 10 industries that appear most
frequently in the affected population of
owners or operators of towing vessels in
subchapters I and M.

TABLE 12—Mo0ST CoMMON NAICS CODES

Count of towin
NC%IdCeS Description Small entity definition vessel owners gr cl?fet%cg?z
operators
488330 ..... Navigational Services to ShippiNg ........cceveerieiniinieee e, <$47,000,000 ....occeeveereeeianienens 45 11
238910 ..... Site Preparation Contractors ..........cccccecveriieenieniiesie e <$19,000,000 .... 33 8
441222 ..... Boat Dealers ........ccceeeeennee. <$40,000,000 .... 29 7
488410 ..... Motor Vehicle TOWING ....oovoiiiieeiiieeeieee e <$9,000,000 ...... . 18 5
236115 ..... New Single-family Housing Construction (Except For-Sale Build- | <$45,000,000 ........cccccooererieennene 16 4
ers).

336611 ..... Ship Building and Repairing .........cccoceoeiiiiiiiniiiicceceeee, <1,300 Employees .........ccccceenn 9 2
237990 ..... Other Heavy and Civil Engineering Construction .............cccceceeue.. <$45,000,000 ....... 8 2
713930 ..... MANINAS ..eeeeiieceeec e <$11,000,000 ....... 8 2
483211 ..... Inland Water Freight Transportation ..........cccccocoviiiiiiniiiiicne <1,050 Employees 7 2
551111 ... Offices of Bank Holding Companies ..........ccccoceeeieeiieeiienineciees <$38,500,000 .....ccveeeurreriereennen. 6 2

Note: Total does not sum to 100 percent, since these percentages reflect only the top 10 most common NAICS codes of the sample. The re-
maining 55 percent of NAICS codes were not within the 10 most commonly occurring.

For subchapter M, the Coast Guard
chose a sample of 385 businesses that
own and operate the towing vessels. Of
the 385 businesses, 33 exceeded the
SBA small business size standards, 271
companies were considered to be small
businesses by the SBA size standards,
and 81 companies had no information
available. Consistent with DHS’s
practices, entities with no information
available are considered small entities.
Thus, there are 352 businesses in our
sample that we consider to be small
entities. Based on our random sample,
91.4 percent of subchapter M entities
are considered small and therefore
when applied to the population of
unique towing vessel companies, 1,118
subchapter M entities are considered
small.

27 https://www.cortera.com/, https://
www.manta.com/, and https://www.reference
usagov.com (accessed July 10, 2023).

28 We used https://www.guidestar.org to evaluate
nonprofits (accessed July 10, 2023).

29 https://www.sba.gov/document/support-table-
size-standards (accessed July 10, 2023).

For subchapter I, we searched all nine
unique towing vessel companies in the
available databases. All had available
revenue and employee data. Of these
nine unique towing vessel companies,
eight exceeded the SBA small business
size standards and one was considered
a small entity by the SBA size
standards.

For this analysis, we considered the
annual weighted average transfer from
industry to the Coast Guard by
subchapter. For subchapter M vessels,
we found the average fleet size for small
entities is two vessels and multiplied it
by the weighted average of incremental
changes in user fees. According to our
analysis of small subchapter M vessels,
98 percent of entities choose the Coast
Guard option for their inspection option

30 A statistically valid random sample size of 292
businesses would be required to achieve a 95-
percent confidence level out of the 1,222 unique
towing vessel companies. In this analysis, the Coast
Guard oversampled to analyze 385 businesses to
ensure enough data and information was available
on the businesses to meet the sampling
requirements.

and 2 percent choose the TSMS option.
Thus, we multiplied the rates for
entities choosing their inspection option
by the incremental change in user fees
compared to the CAA 2022 baseline and
the average fleet size for small
subchapter M entities, which yielded an
average increase in impact of $1,150 per
subchapter M vessel and $2,300 per
small subchapter M entity due to the
incremental change in subchapter M
fees.31 We repeated this process for
subchapter I entities. We found that
each small entity had an average fleet
size of two vessels and multiplied it by
the weighted average of incremental
changes in user fees. According to our

31 The incremental change in subchapter M Coast
Guard option user fees is $1,154, while the
incremental change in subchapter M TSMS option
user fee is $973. Thus, the average impact of $2,300
was found by taking the weighted average of their
inspection options by the fleet size. ($1,154 x 98%)
+($973 x 2%) = $1,150. $1,150 x 2 = $2,300.


https://www.sba.gov/document/support-table-size-standards
https://www.sba.gov/document/support-table-size-standards
https://www.referenceusagov.com
https://www.referenceusagov.com
https://www.guidestar.org
https://www.cortera.com/
https://www.manta.com/
https://www.manta.com/
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analysis of small subchapter I vessels,
all entities chose the ACP inspection
option. This final rule will save

subchapter I entities $2,130. Tables 13
and 14 show the impact on revenues for

small entities that we had revenue data
for under each subchapter.

TABLE 13—ESTIMATED ANNUAL REVENUE IMPACT FOR SMALL ENTITIES UNDER 46 CFR SUBCHAPTER M

Revenue impact range Number of en- | Percent of en-
(%) tities tities
L0 P U U R SO PRR PR 170 80.6
1<38 31 14.7
3<5 7 3.3
5<10 3 14
Above 10 0 0
1o = U TOETSS PSPPI 211 100
TABLE 14—ESTIMATED ANNUAL REVENUE IMPACT FOR SMALL ENTITIES UNDER 46 CFR SUBCHAPTER |
Revenue impact range Number of Percent of
(%) small entities small entities
1 100
0 0
0 0
1 100

According to our analysis, 80.6
percent of subchapter M entities will
have an annual impact to revenue of 1
percent or less. Approximately 14.7
percent will have an annual impact to
revenue between 1 and 3 percent. The
remaining 4.7 percent will have an
annual impact to revenue greater than 3
percent. For subchapter I entities, our
analysis shows a less than 1 percent
impact to annual revenue for all small
entities.

(5) A description of the projected
reporting, recordkeeping, and other
compliance requirements of the rule,
including an estimate of the classes of
small entities which will be subject to
the requirement and the type of
professional skills necessary for
preparation of the report or record.

This final rule calls for no new
reporting, recordkeeping, or other
compliance requirements.

(6) A description of the steps the
agency has taken to minimize the
significant economic impact on small
entities consistent with the stated
objectives of applicable statutes,
including a statement of the factual,
policy, and legal reasons for selecting
the alternative adopted in the final rule
and why each of the other significant
alternatives to the rule considered by
the agency which affect the impact on
small entities was rejected.

This final rule implements section
815 of CGAA 2018. The CGAA 2018
mandates the revision of towing vessel
inspection user fees if there are
differences in costs to the Government.
As such, the Coast Guard has no

discretion to offer alternatives that
minimize the impact on small entities
while accomplishing the stated
objective of the statute.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247).

The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Conclusion

In conclusion, we estimate that 80.6
percent of entities under 46 CFR
subchapter M with revenue data will
have an annual impact to revenue of 1
percent or less. Approximately 14.7
percent will have an annual impact to
revenue between 1 and 3 percent. The
remaining 4.7 percent will have an
annual impact to revenue greater than 3
percent. For entities under 46 CFR
subchapter I, our analysis shows a less
than 1 percent impact to annual revenue
for all small entities. We also discussed
several regulatory alternatives,
including our preferred alternative. Our
preferred alternative is to: (1) update the
user fee for seagoing towing vessels; (2)

revise the user fee for other inspected
towing vessels; and (3) establish fees for
towing vessels using the ACP, SIP, or
TSMS options. Owners and operators of
vessels using the ACP, SIP, or TSMS
option will pay a lower fee than owners
and operators of vessels that use the
traditional Coast Guard inspection
option.

C. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996, Public Law 104—
121, we offer to assist small entities in
understanding this final rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
The Coast Guard will not retaliate
against small entities that question or
complain about this final rule or any
policy or action of the Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

D. Collection of Information

This final rule calls for no new or
revised collection of information under
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the Paperwork Reduction Act of 1995,
44 U.S.C. 3501-3520.

E. Federalism

A rule has implications for federalism
under Executive Order 13132
(Federalism) if it has a substantial direct
effect on States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under Executive
Order 13132 and have determined that
it is consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132. Our analysis follows.

It is well settled that States may not
regulate in categories reserved for
regulation by the Coast Guard. It is also
well settled that all of the categories
covered in 46 U.S.C. 3306, 3703, 7101,
and 8101 (design, construction,
alteration, repair, maintenance,
operation, equipping, personnel
qualification, and manning of vessels),
as well as the reporting of casualties and
any other category in which Congress
intended the Coast Guard to be the sole
source of a vessel’s obligations, are
within the field foreclosed from
regulation by the States. See the
Supreme Court’s decision in United
States v. Locke and Intertanko v. Locke,
529 U.S. 89, 120 S.Ct. 1135 (2000).
Therefore, because the States may not
regulate within these categories, this
rule is consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132.

F. Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995, 2 U.S.C. 1531-1538, requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Although this
final rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

G. Taking of Private Property

This final rule will not cause a taking
of private property or otherwise have
taking implications under Executive
Order 12630 (Governmental Actions and
Interference with Constitutionally
Protected Property Rights).

H. Civil Justice Reform

This final rule meets applicable
standards in sections 3(a) and 3(b)(2) of

Executive Order 12988 (Civil Justice
Reform) to minimize litigation,
eliminate ambiguity, and reduce
burden.

I. Protection of Children

We have analyzed this final rule
under Executive Order 13045
(Protection of Children from
Environmental Health Risks and Safety
Risks). This final rule is not an
economically significant rule and will
not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

J. Indian Tribal Governments

This final rule does not have tribal
implications under Executive Order
13175 (Consultation and Coordination
with Indian Tribal Governments),
because it will not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

K. Energy Effects

We have analyzed this final rule
under Executive Order 13211 (Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use). We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

L. Technical Standards

The National Technology Transfer
and Advancement Act, codified as a
note to 15 U.S.C. 272, directs agencies
to use voluntary consensus standards in
their regulatory activities unless the
agency provides Congress, through
OMB, with an explanation of why using
these standards would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (for
example, specifications of materials,
performance, design, or operation; test
methods; sampling procedures; and
related management systems practices)
that are developed or adopted by
voluntary consensus standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

M. Environment

We have analyzed this final rule
under Department of Homeland

Security Management Directive 023-01,
Rev. 1, associated implementing
instructions, and Environmental
Planning COMDTINST 5090.1 (series),
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have made a
determination that this action is one of
a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. A Record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.
This final rule is categorically excluded
under paragraphs L54 and L57 of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev 1.32
Paragraph L54 pertains to regulations
that are editorial or procedural.
Paragraph L57 pertains to regulations
concerning manning, documentation,
admeasurement, inspection, and
equipping of vessels.

This final rule updates the existing
user fee for seagoing towing vessels that
are 300 gross tons or more and
establishes specific user fees for other
towing vessels that have more recently
become subject to inspection.

List of Subjects in 46 CFR Part 2

Marine safety, Reporting and
recordkeeping requirements, Vessels.

For the reasons discussed in the
preamble, the Coast Guard amends 46
CFR part 2 as follows:

PART 2—VESSEL INSPECTIONS

m 1. The authority citation for part 2 is
revised to read as follows:

Authority: Sec. 622, Pub. L. 111-281; 33
U.S.C. 1903; 43 U.S.C. 1333; 46 U.S.C. 2103,
2110, 3306, 3703, 70034; DHS Delegation No.
00170.1, Revision No. 01.3, paragraph
(IN(77), (90), (92)(a), (92)(b); E.O. 12234, 45
FR 58801, 3 CFR, 1980 Comp., p. 277, sec.
1-105.

m 2. Amend § 2.10-25 by:

m a. Revising the definition of “Sea-
going towing vessel’”’; and

m b. Adding the definitions in
alphabetical order for “Alternative
Compliance Program option”, “ Annual
vessel inspection fee”, “Coast Guard
option”, ““Streamlined Inspection
Program option”, “ Towing Safety
Management System option”, and
“Towing vessel”.

32 https://www.dhs.gov/sites/default/files/
publications/DHS_Instruction% 20Manual%20023-
01-001-01%20Rev%2001_
508%20Admin%20Rev.pdf (accessed July 10,
2023).


https://www.dhs.gov/sites/default/files/publications/DHS_Instruction%20Manual%20023-01-001-01%20Rev%2001_508%20Admin%20Rev.pdf
https://www.dhs.gov/sites/default/files/publications/DHS_Instruction%20Manual%20023-01-001-01%20Rev%2001_508%20Admin%20Rev.pdf
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The additions and revision read as
follows:

§2.10-25 Definitions.
* * * * *

Alternative Compliance Program
option means the option described in 46
CFR part 8, subpart D.

Annual vessel inspection fee means
the fee charged for inspection and
related services provided by the Coast
Guard to determine whether a vessel
meets the requirements to maintain its
Certificate of Inspection.

Coast Guard option means an option
used by—

(1) A vessel inspected under a 46 CFR
subchapter that is not participating in
the Alternative Compliance Program
described in 46 CFR part 8, subpart D;

(2) A vessel inspected under a 46 CFR
subchapter that is not participating in
the Streamlined Inspection Program
described in 46 CFR part 8, subpart E;
or

(3) A vessel inspected under 46 CFR
subchapter M that is not participating in

the Towing Safety Management System
option described in 46 CFR part 138.

Seagoing towing vessel means a
commercial vessel 300 gross tons or
more engaged in or intending to engage
in the service of pulling, pushing, or
hauling alongside, or any combination
of pulling, pushing, or hauling
alongside, and that makes voyages
beyond the Boundary Line as defined by
46 U.S.C. 103, and has been issued a
Certificate of Inspection under the
provisions of subchapter I of this
chapter.

Streamlined Inspection Program
option means the option described in 46
CFR part 8, subpart E.

Towing Safety Management System
option means the option described in 46
CFR part 138 for towing vessels subject
to 46 CFR subchapter M.

Towing vessel means a commercial
vessel engaged in or intending to engage

in the service of pulling, pushing, or
hauling alongside, or any combination
of pulling, pushing, or hauling
alongside.

* * * * *

m 3. Amend § 2.10-101, in Table 2.10-
101, by:
W a. Revising the “Sea-going Towing
Vessels” entry and, in order, adding the
subentries “Coast Guard option”,
“Alternative Compliance option”, and
“Streamlined Inspection Program
option”’; and
m b. Adding an entry for “Towing
Vessels (Inspected under 46 CFR
Subchapter M)” and, in order, adding
the subentries “Coast Guard option”
and “Towing Safety Management
System option”.

The addition and revision read as
follows:

§2.10-101 Annual vessel inspection fee.
* * * * *

TABLE 2.10—101—ANNUAL VESSEL INSPECTION FEES FOR U.S. AND FOREIGN VESSELS REQUIRING A CERTIFICATE OF

INSPECTION

* *

* * *

Seagoing Towing Vessels (Inspected under 46 CFR Subchapter I):

Coast Guard option
Alternative Compliance Program option ...
Streamlined Inspection Program option

* *

Towing Vessels (Inspected under 46 CFR Subchapter M):

Coast Guard option
Towing Safety Management System option

* *

2,747
1,850
2,260

2,184
973

* * * * *

Dated: December 18, 2023.
W.R. Arguin,

Rear Admiral, U.S. Coast Guard, Assistant
Commandant for Prevention Policy.

[FR Doc. 2023—-28112 Filed 12—27-23; 8:45 am]
BILLING CODE 9110-04-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1

[MD Docket Nos. 22-301, 23-159; FCC 23—
34; FRID 191170]

Review of the Commission’s
Assessment and Collection of
Regulatory Fees; Assessment and
Collection of Regulatory Fees for
Fiscal Year 2023

AGENCY: Federal Communications
Commission.
ACTION: Final action.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) amends its rules to
simplify and streamline the
Commission’s procedures for filing
waiver, deferral, and reduction requests
for regulatory fees and the procedures
for filing installment payment requests
for all debt owed to the Commission,
including regulatory fees, to reduce
administrative expenses and ensure
more rapid disposition of such requests.

DATES: The revision to the
Commission’s waiver procedure, 47 CFR
1.1166, became effective on October 16,
2023. The revision to 47 CFR 1.1914 is
delayed indefinitely until after review
by the Office of Management and
Budget (OMB), as required by the
Paperwork Reduction Act.

FOR FURTHER INFORMATION CONTACT:
Roland Helvajian, Office of Managing
Director, at (202) 418—0444.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report

and Order (May Report and Order), in
MD Docket Nos. 22-301 and 23-159,
FCC 23-34, adopted on May 12, 2023,
and released on May 15, 2023, as
amended by the sua sponte technical
corrections the Commission made to the
language of 47 CFR 1.1166 and 1.1914
in the Commission’s Report and Order,
FCC 23-66, MD Docket Nos. 22—310 and
23-159, adopted and released on August
10, 2023 (August Report and Order), 88
FR 63694, (Sept. 15, 2023). The full text
of the Commission’s May Report and
Order and August Report and Order are
available for public inspection by
downloading the text from the
Commission’s website at https://
www.fcc.gov/licensing-databases/fees/
regulatory-fees.

I. Administrative Matters

A. Final Paperwork Reduction Act of
1995 Analysis

1. The Commission adopted
amendments to 47 CFR 1.1166 and
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1.1914 in the May Report and Order,
and made technical corrections to the
language of those rules in the August
Report and Order, which may contain
new or substantively modified
information collection requirements
subject to the PRA and new or modified
information collection burdens for small
business concerns with fewer than 25
employees, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). The amendments to 47 CFR
1.1166, as adopted in the May Report
and Order, and as technically corrected
in the August Report and Order, were
approved by OMB on August 17, 2023,
pursuant to the Paperwork Reduction
Act, as non-substantive modifications to
an information collection under the
PRA. The effective date of the amended
47 CFR 1.1166 was October 16, 2023,
which was 30 days after it was
published in the Federal Register on
September 15, 2023. The amendments
to 47 CFR 1.1914 will not become
effective until 30 days after publication
of a document in the Federal Register
announcing that the Office of
Management and Budget has completed
review of any information collection
requirements that the Office of
Managing Director determines are
required under the Paperwork
Reduction Act. The Commission will
publish a document in the Federal
Register announcing the effective date
of the revisions to 47 CFR 1.1914.

B. Congressional Review Act

2. The Commission will not send a
copy of the May Report and Order to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, 5 U.S.C.
801(a)(1)(A), because the adopted rule is
a rule of agency organization,
procedure, or practice that does not
“substantially affect the right or
obligations of non-agency parties.”

II. Discussion

3. In the May Report and Order, the
Commission codified several of the
temporary measures it had implemented
in FY 2020 through FY 2022 to
permanently simplify and streamline
the process for filing waiver, deferral,
and reduction requests for regulatory
fees and the process for filing
installment payment requests for all
debt owed to the Commission, including
regulatory fee debt. Specifically, it
amended 47 CFR 1.1166 and 1.1914 as
follows: (i) parties seeking multiple
forms of regulatory fee relief, including
installment payment of their regulatory
fees, may file a single pleading in which
all requested relief is included; (ii)

parties must submit their requests
electronically to regfeerelief@fcc.gov;
and (iii) parties seeking only installment
payment relief to pay debt owed to the
Commission, including regulatory fee
debt, must submit such requests in
writing, electronically to regfeerelief@
fcc.gov. The Commission received many
more requests for waiver, reduction,
deferral, and installment payment relief
in FYs 2020, 2021, and 2022 than it had
received in previous years. As in other
years, many of the requests were
submitted by regulatory fee payors
without the assistance of counsel. The
Commission found that the procedural
flexibility used during this time eased
the Commission’s administrative burden
and thereby reduced administrative
expenses of collection. The Commission
made these changes without notice and
comment because they are rules of
agency organization, procedure, or
practice exempt from the general notice-
and-comment requirements of the
Administrative Procedure Act.

4. On August 10, 2023, the
Commission adopted the August Report
and Order, which included sua sponte
technical corrections to the amended
language of 47 CFR 1.1166 and 1.1914.
Specifically, the Commission deleted
“or installment payment” in the
introductory paragraph of 47 CFR
1.1166 and in 47 CFR 1.1166(a), made
grammatical changes to move the word
“or” twice, and deleted “and 1.1914” in
47 CFR 1.1166(a). The Commission also
restored the following text (bolded) that
was inadvertently deleted from 47 CFR
1.1166(a) in the May Report and Order:
“All requests for waiver, reduction and
deferral shall be acted upon by the
Managing Director with the concurrence
of the General Counsel.” The
Commission also (1) modified the
heading of section 1.1166 to delete “and
installment payment” and to add “and”
before the word “deferrals”; (2) revised
the final sentence of the introductory
paragraph of section 1.1166 to delete the
phrase “interest charges or penalties”;
and (3) revised section 1.1166(b) to
delete a comma and the phrase “from
the date of the filing of the deferral
request”.

5. The Commission also made
technical corrections to 47 CFR 1.1914
to clarify the language of the rule.
Specifically, the third sentence of 47
CFR 1.1914(a) was revised to read as
follows: “Requests for installment
payment of non-regulatory fee debt shall
be filed electronically, by submission to
the following email address:
installmentplanrequest@fcc.gov.”” The
Commission explained that it made this
change to ensure that, for administrative
simplicity purposes, installment

payment requests that are non-
regulatory fee in nature are submitted to
a different email address than the email
address to which all regulatory fee relief
requests, including for installment
payment of regulatory fees, are to be
submitted. The Commission also revised
the fourth sentence of 47 CFR 1.1914(a)
to more clearly state that requests for
installment payment of regulatory fees
may be combined with other regulatory
fee relief requests that are filed pursuant
to 47 CFR 1.1166. Additionally, the
Commission revised the fifth sentence
of section 1.1914(a) to delete the phrase
“their debt to the Commission.”
Further, the Commission stated that the
amendments to 47 CFR 1.1914 in the
May Report and Order will continue as
temporary measures until such time as
they become effective.

6. On August 17, 2023, OMB
approved the amendments to 47 CFR
1.1166, including the technical language
corrections the Commission made in the
August Report and Order. On September
15, 2023, the August Report and Order
was published in the Federal Register,
including 47 CFR 1.1166 and 1.1914, as
fully amended and technically
corrected. The effective date of 47 CFR
1.1166 was October 16, 2023, which was
30 days after it was published in the
Federal Register. The Commission will
publish a document in the Federal
Register to announce the effective date
for the revisions to 47 CFR 1.1914, once
OMB has approved the rule.

III. Ordering Clauses

7. Accordingly, it is ordered that,
pursuant to sections 4(i), 4(j), 9, 9A, and
303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i),
154(j), 159, 159a, 303(r), this May
Report and Order is hereby adopted.

8. It is further ordered that the
amendments to section 1.1914 of the
Commission’s rules, 47 CFR 1.1914,
which were technically corrected by the
Commission on August 10, 2023, WILL
BECOME EFFECTIVE 30 days after
publication of a document in the
Federal Register announcing that the
Office of Management and Budget has
completed review of any information
collection requirements that the Office
of Managing Director determines as
required under the Paperwork
Reduction Act. The Commission will
publish a document in the Federal
Register announcing the effective date
of the amendments to 47 CFR 1.1914.
The amendments to section 1.1166 of
the Commission’s rules, 47 CFR 1.1166,
which were technically corrected by the
Commission on August 10, 2023, and
approved by the Office of Management
and Budget, pursuant to the Paperwork
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Reduction Act, on August 17, 2023,
became effective on October 16, 2023.
Federal Communications Commission.
Marlene Dortch,

Secretary.

[FR Doc. 2023-28617 Filed 12—27-23; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 74

[MB Docket No. 03-185; FCC 23-58; FR ID
192560]

Digital Low Power Television and
Television Translator Stations

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) announces that the Office
of Management and Budget (OMB) has
approved the information collection
requirements associated with the
Commission’s rules in a Report and
Order which adopts rules to clarify for
all stakeholders the status of LPTV FM6
service and codify that these services
may be provided by a group of 14
existing FM6 stations, and only by those
stations. This document is consistent
with the Commission’s Report and
Order, which stated that the
Commission would publish a document
in the Federal Register announcing the
effective date of those rules.

DATES: The amendments to 47 CFR
74.790(0)(9) and (10) are published at 88
FR 59455, August 29, 2023, are effective
as of December 28, 2023, except for the
portion of OMB Control No. 3060-0386
that approves the one-time requirement
that FM6 LPTV stations notify the
Media Bureau via letter filing as to
whether they will continue FM6
operations and confirm their precise
FM6 operational parameters. We
establish January 29, 2024 as the
deadline for filing this notification with
the Bureau.

FOR FURTHER INFORMATION CONTACT:
Shaun Mabher, Video Division, Media
Bureau at (202) 418—2324 or, Mark
Colombo, Video Division, Media Bureau
at (202) 418-7611 or Mark.Colombo@
fecc.gov. For additional information
concerning the Paperwork Reduction
Act (PRA) information collection
requirements contained in this
document, contact Cathy Williams at
202—-418-2918, or Cathy.Williams@
fcc.gov.

SUPPLEMENTARY INFORMATION: This
document announces that, on December
5, 2023, OMB approved the information
collection requirements contained in
§§74.790(0)(9) and 74.790(0)(10) of the
Commission’s rules. The OMB Control
Numbers are 3060-0110, 3060-0214,
and 3060—0386. The Commission
publishes this document as an
announcement of the effective date of
these rules. If you have any comments
on the burden estimates listed below, or
how the Commission can improve the
collections and reduce any burdens
caused thereby, please contact Cathy
Williams, Federal Communications
Commission, Room 3-317, 45 L Street
NE, Washington, DC 20554. Please
include the OMB Control Number,
3060-0110, or 3060-0214, or 3060—
0386, in your correspondence. The
Commission will also accept your
comments via email at PRA@fcc.gov.

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to fcc504@
fce.gov or call the Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY).

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the FCC is notifying the public that it
received final OMB approval on
December 5, 2023, for the information
collection requirements contained in
§§74.790(0)(9) and 74.790(0)(10) of the
Commission’s rules.

Under 5 CFR 1320, an agency may not
conduct or sponsor a collection of
information unless it displays a current,
valid OMB Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a current, valid OMB Control
Number.

The foregoing notice is required by
the Paperwork Reduction Act of 1995,
Public Law 104-13, October 1, 1995,
and 44 U.S.C. 3507.

The total annual reporting burdens
and costs for the respondents are as
follows:

OMB Control Number: 3060—-0110.

OMB Approval Date: December 5,
2023.

OMB Expiration Date: December 31,
2026.

Title: FCC Form 2100, Application for
Renewal of Broadcast Station License,
LMS Schedule 303-S.

Form Number: FCC 2100, LMS
Schedule 303-S.

Respondents: Business or other for-
profit entities; Not for profit institutions;
State, Local or Tribal Governments.

Number of Respondents and
Responses: 5,140 respondents, 5,140
responses.

Estimated Time per Response: 0.5
hours-12 hours.

Frequency of Response: On occasion
reporting requirement; Every eight-year
reporting requirement; Third party
disclosure requirement.

Total Annual Burden: 14,868 hours.

Total Annual Costs: $3,994,164.

Obligation of Response: Required to
obtain or retain benefits. The statutory
authority for the collection is contained
sections 154(i), 303, 307 and 308 of the
Communications Act of 1934, as
amended, and section 204 of the
Telecommunications Act of 1996.

Needs and Uses: On July 20, 2023, the
Commission adopted Amendment of
Parts 73 and 74 of the Commission’s
Rules to Establish Rules for Digital Low
Power Television and Television
Translator Stations, Fifth Report and
Order, FCC 23-58 (rel. July 20, 2023)
(FM6 Report and Order). The
Commission adopted a new requirement
that FM6 LPTV stations certify in their
license renewal application that they
have continued to provide FM6
operations in accordance with the FM6
rules during their prior license term.
The Commission delegated authority to
the Media Bureau to determine the most
appropriate means for these stations to
make such certification, be it by an
attachment to the renewal application or
some other reasonable means. This
requirement is contained in 47 CFR
74.790(0)(10).

This submission is being made to the
Office of Management and Budget
(OMB) for approval of the renewal
certification requirement for FM6 LPTV
stations as adopted in the FM6 Report
and Order. Since the certification will
be included as an additional exhibit to
the existing form, it did not necessitate
changes to LMS Form 2100 Schedule
303-S.

OMB Control Number: 3060-0214.

OMB Approval Date: December 5,
2023.

OMB Expiration Date: December 31,
2026.

Title: Sections 73.3526 and 73.3527,
Local Public Inspection Files; Sections
73.1212, 76.1701 and 73.1943, Political
Files.

Form Number: N/A.

Respondents: Business or other for
profit entities; Not for profit institutions;
State, Local or Tribal government;
Individuals or households.

Number of Respondents: 23,819
respondents; 66,392 responses.
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Estimated Time per Response: 1-52
hours.

Frequency of Response: On occasion
reporting requirement, Recordkeeping
requirement, Third party disclosure
requirement.

Obligation To Respond: Required to
obtain or retain benefits. Statutory
authority for these collections is
contained in sections 151, 152, 154(i),
303, 307, 308, and 315 of the
Communications Act of 1934, as
amended.

Total Annual Burden: 2,065,841
hours.

Total Annual Cost: No cost.

Needs and Uses: On July 20, 2023, the
Commission adopted Amendment of
Parts 73 and 74 of the Commission’s
Rules to Establish Rules for Digital Low
Power Television and Television
Translator Stations, Fifth Report and
Order, FCC 23-58 (rel. July 20, 2023)
(FM6 Report and Order). The
Commission adopted a new requirement
that FM6 LPTV stations maintain a
public inspection file similar to the
requirement in the rule for FM radio
stations. This submission is being made
to the Office of Management and Budget
(OMB) for approval of the local public
inspection file requirement for FM6
LPTV stations as adopted in the FM6
Report and Order. This requirement is
contained in 47 CFR 73.3526.

OMB Control No.: 3060—-0386.

Title: Special Temporary
Authorization (STA) Requests;
Notifications; and Informal Filings;
Sections 1.5, 73.1615, 73.1635, 73.1740
and 73.3598; CDBS Informal Forms;
Section 74.788; Low Power Television,
TV Translator and Class A Television
Digital Transition Notifications; Section
73.3700(b)(5), Post Auction Licensing;
Section 73.3700(f).

Form No.: None.

Respondents: Business or other for-
profit entities; Not for profit institutions;
State, local or Tribal government.

Number of Respondents and
Responses: 5,537 respondents and 5,537
responses.

Estimated Time per Response: 0.50—
4.0 hours.

Frequency of Response: One-time
reporting requirement and on occasion
reporting requirement.

Obligation To Respond: Required to
obtain or retain benefits. The statutory
authority for this collection is contained
in 47 U.S.C. 151, 154(i), 157 and 309(j)
as amended; Middle Class Tax Relief
and Job Creation Act of 2012, Public
Law 112-96, 6402 (codified at 47 U.S.C.
309(j)(8)(G)), 6403 (codified at 47 U.S.C.
1452), 126 Stat. 156 (2012) (Spectrum
Act); and sections 1, 4(i) and (j), 7, 301,

302, 303, 307, 308, 309, 312, 316, 318,
319, 324, 325, 336, and 337 of the
Communications Act of 1934, as
amended.

Total Annual Burden: 4,353 hours.

Annual Cost Burden: $1,834,210.

Needs and Uses: On July 20, 2023, the
Commission adopted Amendment of
Parts 73 and 74 of the Commission’s
Rules to Establish Rules for Digital Low
Power Television and Television
Translator Stations, Fifth Report and
Order, FCC 23-58 (rel. July 20, 2023)
(FM6 Report and Order). The
Commission adopted a one-time
requirement that FM6 LPTV stations
notify the Media Bureau via letter filing
as to whether they will continue FM6
operations and confirm their precise
FM6 operational parameters. In
addition, in the FM6 Report and Order,
the Commission adopted a rule, 47 CFR
74.790(0)(9) that requires FM6 LPTV
stations that are permanently
discontinuing their FM6 operations to
notify the Commission pursuant to
section 73.1750 of the rules. This
submission is being made to the Office
of Management and Budget (OMB) for
approval of the one-time letter
notification and discontinuation of
operations notification requirements for
FM6 LPTYV stations as adopted in the
FM6 Report and Order.

Federal Communications Commission.
Marlene Dortch,

Secretary.

[FR Doc. 2023-28618 Filed 12—27-23; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R4-ES-2018-0043;
FF09E21000 FXES1111090FEDR 245]

RIN 1018-BD13

Endangered and Threatened Wildlife
and Plants; Endangered Species
Status for Black-Capped Petrel

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), determine
endangered species status under the
Endangered Species Act of 1973 (Act),
as amended, for the black-capped petrel
(Pterodroma hasitata), a pelagic seabird
species that nests on the island of
Hispaniola and spends the rest of its life
at sea. The species forages in high
concentration off the coast of North

Carolina; however, the marine range
extends across much of the western
Atlantic (Nova Scotia to Venezuela) and
into the Caribbean Sea and northern
Gulf of Mexico. This rule extends the
protections of the Act to the black-
capped petrel.

DATES: This rule is effective January 29,
2024.

ADDRESSES: This final rule is available
on the internet at https://
www.regulations.gov. Comments and
materials we received are available for
public inspection at https://
www.regulations.gov at Docket No.
FWS-R4-ES-2018-0043.

Supporting materials we used in
preparing this rule, such as the species
status assessment report, are available at
https://www.regulations.gov at Docket
No. FWS-R4-ES-2018-0043.

FOR FURTHER INFORMATION CONTACT: José
Cruz-Burgos, Fish and Wildlife
Biologist, U.S. Fish and Wildlife
Service, Caribbean Ecological Services
Field Office; email: caribbean_es@
fws.gov; telephone: 786—244—0081.
Individuals in the United States who are
deaf, deafblind, hard of hearing, or have
a speech disability may dial 711 (TTY,
TDD, or TeleBraille) to access
telecommunications relay services.
Individuals outside the United States
should use the relay services offered
within their country to make
international calls to the point-of-
contact in the United States.
SUPPLEMENTARY INFORMATION:

Executive Summary

Why we need to publish a rule. Under
the Act (16 U.S.C. 1531 et seq.), a
species warrants listing if it meets the
definition of an endangered species (in
danger of extinction throughout all or a
significant portion of its range) or a
threatened species (likely to become
endangered within the foreseeable
future throughout all or a significant
portion of its range). If we determine
that a species warrants listing, we must
list the species promptly and designate
the species’ critical habitat to the
maximum extent prudent and
determinable. We have determined that
the black-capped petrel meets the Act’s
definition of an endangered species;
therefore, we are listing it as such.
Listing a species as an endangered or
threatened species can be completed
only by issuing a rule through the
Administrative Procedure Act
rulemaking process (5 U.S.C. 551 et
seq.).

What this document does. This rule
lists the black-capped petrel
(Pterodroma hasitata) as an endangered
species under the Act.
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The basis for our action. Under the
Act, we may determine that a species is
an endangered or threatened species
because of any of five factors: (A) The
present or threatened destruction,
modification, or curtailment of its
habitat or range; (B) overutilization for
commercial, recreational, scientific, or
educational purposes; (C) disease or
predation; (D) the inadequacy of
existing regulatory mechanisms; or (E)
other natural or manmade factors
affecting its continued existence. We
have determined that the black-capped
petrel is an endangered species due to
the following threats: habitat loss due to
deforestation and forest fires (Factor A)
and predation by nonnative mammals
(Factor C). Other factors that affect the
species now to a lesser degree or could
affect the species in the future include
development (Factor A), offshore oil and
gas infrastructure and activities (Factor
E), offshore and coastal wind energy
infrastructure and activities (Factor E),
collisions with communication towers
(Factor E), and disorientation and
grounding due to artificial lighting
(Factor E). The effects of climate change
are also expected to affect the species
through increased storm intensity and
frequency, resulting in flooding of
burrows and erosion of suitable nesting
habitat (Factor E). Historically, human
predation for consumption (Factor B)
and natural disasters (Factor E), such as
earthquakes and volcanic eruptions,
affected the viability of the species.

Previous Federal Actions

On October 9, 2018, we published in
the Federal Register (83 FR 50560) a
proposed rule to list the black-capped
petrel as a threatened species with a
rule issued under section 4(d) of the
Act. Please refer to that proposed rule
for a detailed description of previous
Federal actions concerning this species.

On May 2, 2023, we published in the
Federal Register (88 FR 27427) a
document reopening the comment
period on the October 9, 2018, proposed
rule as a result of significant new
information we received after the
publication of the 2018 proposal that is
relevant to our consideration of the
status of the black-capped petrel. That
document described the new
information and requested comments on
it, as well as on all other aspects of our
proposal to list the black-capped petrel.

Peer Review

A species status assessment (SSA)
team prepared an SSA report for the
black-capped petrel. The SSA team was
composed of Service biologists, in
consultation with other black-capped
petrel experts. The SSA report

represents a compilation of the best
scientific and commercial data available
concerning the status of the species,
including the impacts of past, present,
and future factors (both negative and
beneficial) affecting the species.

In accordance with our joint policy on
peer review published in the Federal
Register on July 1, 1994 (59 FR 34270),
and our August 22, 2016, memorandum
updating and clarifying the role of peer
review of listing actions under the Act,
we solicited independent scientific
review of the information contained in
the 2018 black-capped petrel SSA
report. We sent the 2018 SSA report to
three independent peer reviewers and
received responses from all three; we
incorporated the results of that review
into the SSA report, as appropriate.
More recently, we solicited independent
scientific review of the 2023 black-
capped petrel SSA report. We sent the
2023 SSA report to five peer reviewers
and received responses from three; we
incorporated the results of the peer
review into the 2023 SSA report, as
appropriate. The peer reviews can be
found at https://www.regulations.gov. In
preparing the proposed rule and this
final rule, we incorporated the results of
these reviews, as appropriate, into the
SSA report, which was the foundation
for the proposed rule (version 1.1,
Service 2018) and this final rule
(version 1.3, Service 2023).

Summary of Changes From the
Proposed Rule

We considered all relevant
substantive comments we received on
the October 9, 2018, proposed rule, and
we incorporate new information into
this final rule that was not available
when the proposed rule published. We
discussed the new information in the
document we published on May 2, 2023
(88 FR 27427); that document made the
new information available to the public
and reopened the comment period on
the proposed listing of the black-capped
petrel.

After reviewing the new information
we made available in the document we
published on May 2, 2023 (88 FR
27427), we have determined that the
black-capped petrel meets the Act’s
definition of an endangered species.
Information provided during the public
comment periods on the October 9,
2018, proposed rule and new science
made available after the proposal’s
publication in 2018 provided additional
data that were analyzed and considered
in the updated SSA report (version 1.3,
Service 2023). The new information
demonstrates that the threats acting on
the species are more imminent, thus

indicating a lower overall viability, i.e.,
current condition, of the species.

Updated habitat suitability models
indicate there is 70 percent less
available nesting habitat than was
calculated for the October 9, 2018,
proposed rule (Satgé et al. 2021, entire).
Additionally, the loss of primary forests
on Haiti is accelerating at a greater rate
than previously described (Hedges et al.
2018, entire).

In this rule, we also provide updated
information on the conditions of nesting
areas on Hispaniola and the more rapid
declines in nesting activity and
reproductive success than were
described in the October 9, 2018,
proposed rule. Further, we present
information that shows the nesting
population of the Pic Macaya, Haiti,
area is now extirpated.

We have new information on the
threats acting on the species on
Hispaniola, including more documented
occurrences of predation by nonnative
species; impending development near
Pedernales, Dominican Republic; and
terrestrial mining of rare earth minerals
(Service 2023, pp. 60—61). These threats
are contributing to a reduction in the
resiliency of the nesting populations on
Hispaniola.

New information gathered and
evaluated since the publication of the
October 9, 2018, proposed rule includes
confirmed occurrences of black-capped
petrels in the northern Gulf of Mexico,
which extends the known range to
include the northern Gulf of Mexico
(Jodice et al. 2021, entire). In addition,
recent records of individual black-
capped petrels in the central and
northeastern Gulf of Mexico show
greater use of this marine region by the
species than was previously
documented, resulting in a larger range
than previously described (Jodice et al.
2021, entire). Further, recent satellite
tracking studies of individual black-
capped petrels identified near-shore
areas off the northern coast of Central
and South America as areas where the
species forages during the breeding
season, and these areas may have
previously been overlooked or
underestimated (Leopold et al. 2019,
entire).

Additionally, in the October 9, 2018,
proposed listing rule, we determined
the designation of critical habitat for the
species to be not prudent. After
considering public comments we
received, new information on the threats
acting on the black-capped petrel at sea,
and our regulations at 50 CFR 424.12(a)
regarding when the Secretary of the
Interior (Secretary) may, but is not
required to, determine that a critical
habitat designation would not be
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prudent (see 84 FR 45020; August 27,
2019), we now find that designating
critical habitat for the black-capped
petrel is prudent, but not determinable
at this time. Critical habitat is not
determinable because the data sufficient
to perform the required consideration of
economic impacts are lacking at this
time.

Finally, since we are listing the black-
capped petrel as an endangered species,
the rulemaking process to establish
regulations that are necessary and
advisable to provide for the
conservation of a threatened species
under section 4(d) of the Act no longer
applies. When a species is listed as an
endangered species, protections are
automatically extended to that species
under section 9 of the Act.

Summary of Comments and
Recommendations

In our October 9, 2018, proposed rule
(83 FR 50560), we requested that all
interested parties submit written
comments on the proposal by December
10, 2018. We also contacted appropriate
Federal and State agencies, scientific
experts and organizations, and other
interested parties and invited them to
comment on the proposal. Newspaper
notices inviting general public comment
were published in the Primera Hora
(Puerto Rico), and Virginia Pilot
(Virginia-Carolinas). We did not receive
any requests for a public hearing. Later,
on May 2, 2023, we published in the
Federal Register (88 FR 27427) a
document reopening the proposed rule’s
comment period and providing new
information received since the
publication of the proposed rule. We
published this document to allow the
public the opportunity to review the
new information and provide comments
prior to our final determination on the
proposed action. We requested
comments to be submitted on the new
information by June 1, 2023. All
substantive information received during
both comment periods has been
incorporated directly into the SSA
report or this final determination, or is
addressed below.

Peer Reviewer Comments

As discussed above under Peer
Review, peer reviewer comments were
incorporated into version 1.1 of the SSA
report as appropriate, which served as
the foundation for the October 9, 2018,
proposed rule (83 FR 50560).

After revising version 1.1 of the SSA
report to include new information, we
provided version 1.3 of the SSA report
to five independent peer reviewers and
received responses from three. We
reviewed all comments we received

from the peer reviewers for substantive
issues and new information regarding
the information contained in version 1.3
of the SSA report.

The peer reviewers generally
concurred with our methods and
conclusions and provided support for
thorough and descriptive narratives of
assessed issues, additional information,
clarifications, and suggestions to
improve the final SSA report. Peer
reviewer comments are incorporated
into version 1.3 of the SSA report
(Service 2023, entire) and addressed
below.

(1) Comment: One peer reviewer
provided input regarding an increased
risk from activities associated with
offshore wind energy development in
the Central Atlantic, as more areas have
been proposed for offshore wind energy
development. The peer reviewer stated
there are several areas off the coast of
North Carolina and Virginia, if
developed, that would pose substantial
collision risks to the petrels that may
use this area outside the breeding
season.

Our response: Impacts of wind energy
development and infrastructure were
included in the SSA report (version 1.3,
Service 2023) and considered in the
evaluation for this final listing rule.

(2) Comment: One peer reviewer
sought clarification regarding the
definition of the exclusive economic
zone (EEZ) and noted that Federal
jurisdiction does not extend beyond the
EEZ.

Our response: The U.S. EEZ includes
waters that are no more than 200
nautical miles (nmi) (370.4 km) from the
territorial sea baseline; it begins at the
12 nmi (22.2 km) territorial sea of the
U.S., its Territories, and
Commonwealths. U.S. jurisdiction to
manage resources is within the EEZ but
does not extend beyond the 200 nmi
border. However, under Section 9 of the
Act (codified at 50 CFR 17.21), it is
unlawful for any person subject to the
jurisdiction of the United States to (A)
import any such species into, or export
any such species from the United States;
(B) take any such species within the
United States or the territorial sea of the
United States; and (C) take any such
species upon the high seas (emphasis
added). Therefore, while U.S.
jurisdiction to manage resources
extends only to the edge of the U.S.
EEZ, the Act’s prohibition of take
applies to any person subject to the
jurisdiction of the U.S. on the high seas.

(3) Comment: One peer reviewer
noted that the impacts to black-capped
petrels by a large oil spill in the Gulf of
Mexico would be difficult to document,
such as in the case of the Deepwater

Horizon spill in 2010. If petrels expired
at sea, oceanic currents, tidal regimes,
and wind regimes would make
shoreline deposition and carcass
detection difficult.

Our response: We recognize the
difficulty of recovering and
documenting animals in the offshore
environment due to variable
environmental and oceanographic
influences. With the black-capped
petrel’s range now including a portion
of the northern Gulf of Mexico, the risk
of an accidental oil spill affecting the
species is dependent on the amount of
offshore petroleum structures and
activities. The effects of an accidental
oil spill depend on the timing of the
spill, location of the spill, type of
product spilled, and amount of product
spilled. The severity and magnitude of
the effects of accidental oil spills on the
black-capped petrel cannot be
quantified for this assessment due to the
variable nature of each spill event.
Accidental oil spills can be catastrophic
but are not considered a persistent
threat acting on the species due to the
variable nature of an individual spill. In
version 1.3 of the SSA report, we
address the potential impact to the
species from contact with oil and
include a discussion of the species’
overlap with the Deepwater Horizon oil
spill’s footprint in the northern Gulf of
Mexico (Service 2023, pp. 29-30). We
also include the information provided
by the commenter in version 1.3 of the
SSA report (Service 2023, pp. 29-30).

(4) Comment: One peer reviewer
noted that the marine fisheries section
in the SSA report seems to focus on
mortality to petrels from fisheries, but
asked why there was not a discussion
about a reduction in or change of prey
due to fisheries. They noted that this
has been documented for the Hawaiian
petrel (Pterodroma sandwichensis)
(Wiley et al. 2013, entire).

Our response: While the Hawaiian
petrel and black-capped petrel are
congeners and may share similar
responses to environmental changes, the
best available information does not
indicate that there is prey reduction or
a change in prey due to fisheries in the
black-capped petrel’s range.

(5) Comment: One peer reviewer
suggested we include information
indicating it is likely the species breeds
in Dominica and possibly in
Guadeloupe.

Our response: We recognize the
potential for the species to breed on
Dominica and Guadeloupe, and we are
aware of ongoing surveys to determine
the species’ occurrence on additional
Caribbean islands other than
Hispaniola. At this time, however, there
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is no confirmed evidence the black-
capped petrel is nesting on Dominica or
Guadeloupe, and the species is
considered extirpated on both islands.

Comments From States on the Proposed
Rule

(6) Comment: The North Carolina
Wildlife Resources Commission
(NCWRC) offered collaboration
opportunities for data and support if the
species is listed. The agency also noted
the importance to the species of the
offshore areas between Cape Lookout
and Nags Head, North Carolina, with
peaks in usage during the spring and
fall.

Our response: We value our
partnerships and continued cooperation
with State agencies to improve the
science and recovery of listed species.
The information regarding the area of
high concentration for foraging off the
coast of North Carolina is included in
the SSA report describing the marine
habitat of the black-capped petrel
(Service 2023, pp. 4-8). The report
emphasizes the importance of this area
off the eastern United States for black-
capped petrel foraging.

Public Comments

(7) Comment: Two commenters
requested justification for the threatened
status when black-capped petrel
abundance is much lower than several
similar species that were listed as
endangered species, such as the
Hawaiian petrel, band-rumped storm-
petrel (Hydrobates castro), Bermuda
petrel (Pterodroma cahow; listed with
the common name ‘“cahow”’), and
whooping crane (Grus americana).

Our response: Determinations of
whether or not a species warrants listing
as an endangered or a threatened
species under the Act are species-
specific. They are based on the best
available science, after considering the
species’ life history and the factors
listed in section 4(a)(1) of the Act that
may impact the species as well as how
the species may respond to those
factors. Accordingly, we can reach
different determinations for similar
species, depending on the
circumstances. However, after review of
new information, we have determined
that the black-capped petrel meets the
Act’s definition of an endangered
species.

(8) Comment: One commenter noted
that species’ representation was
described in the SSA report, version 1.1,
as having a 43 percent reduction in
geographic representation. The
commenter provided information that
densities of nests are much lower today
than historically and that change in

density should be factored into the
current condition analysis.

Our response: We did not consider
nest densities in the representation
analysis, but we applied the available
information regarding nest densities in
our analysis of the species’ resiliency.
We assessed representation as the
limited current distribution on a single
island compared to historically, when
the species was geographically
represented more broadly across at least
three other islands in the Caribbean
(Dominica, Guadeloupe, and
Martinique) (Service 2023, pp. 53-61).

(9) Comment: Several commenters
stated that the Service did not consider
current threats related to major shipping
lanes that overlap with the species’
foraging habitat, which currently
exposes individuals to the presence of
contaminants from the shipping
industry (Halpern et al. 2008, entire).

Our response: We discuss the effects
of certain contaminants under Offshore
Oil and Gas on black-capped petrel
below, however, we did not specifically
identify contaminants from the shipping
industry as a threat to the species.
Future updates to the SSA report could
include this factor if more information
becomes available.

(10) Comment: One commenter noted
information in the proposed rule
described the species’ specific needs
and preferences for the offshore habitat
elements as relatively flexible, plentiful,
and widely distributed, and as stated
there are no habitat-based threats to the
species in the foraging range. The
commenter was concerned the
importance of specific areas in the
offshore range was not recognized. They
noted that the SSA report mentions that
the offshore region from southern
Florida to Cape Hatteras, North
Carolina, is the only marine area where
regular and sizable concentrations of the
species occur. They add that Simons et
al. (2013, p. S23) specify that
“apparently most of the world’s
population of black-capped petrels
forages off the coast of the southeastern
[United States], making this area
important for the survival of the
species.” The commenter notes that
other possible concentrations do not
diminish the importance of the foraging
area off the southeastern United States.

Our response: We did not intend to
diminish the importance of the species’
foraging area off the southeastern United
States. We recognize the importance of
this area for prey and foraging. We
describe a core foraging area along the
outer continental shelf off Cape
Hatteras, North Carolina, where there is
a steep shelf that contributes to nutrient-
rich waters from upwelling that contain

a concentration of prey. While this is
the primary foraging area of the species,
this is not the only area where the
species forages, as black-capped petrels
have been found in waters off the
eastern coast of North America from
latitude 40° N (approximately New
Jersey) south to latitude 10° N
(approximately northern South
America). Additionally, new
information associated with the species’
occurrence at sea indicates an
expansion of the species’ range within
the northern Gulf of Mexico.

(11) Comment: One commenter noted
the proposed rule states that the impact
of terrestrial wind farms on nesting
petrels is unquantified. The commenter
indicated that while there are problems
with quantifying the impacts of
terrestrial wind farms, the impact on
nesting petrels has been quantified.
They provided the example of multiple
terrestrial wind energy habitat
conservation plans in Hawaii where the
Service participated in quantifying the
numbers of nesting Hawaiian petrels
and Newell’s shearwaters (Puffinus
newelli) allowed to be taken by
incidental take permits.

Our response: We have included the
information regarding impacts from
wind energy on the Hawaiian petrel in
the SSA report (Service 2023, p. 26) and
considered the relevant information in
our analyses presented in this final rule.

(12) Comment: One commenter
mentioned that entities under U.S.
jurisdiction (i.e., Texas Petroleum
Company for Chevron Texaco Petroleum
Company) use the high seas and the
southern Caribbean waters (such as
Colombia) for oil extraction. The
commenter questioned whether
regulations implementing the Act apply
in the U.S. EEZ.

Our response: Presidential
Proclamation 5030 (48 FR 10605; March
14, 1983) from 1983 defines the United
States’ jurisdictional waters as the EEZ
of the United States. The EEZ
Proclamation confirms U.S. sovereign
rights and control over the living and
non-living natural resources of the
seabed, subsoil and superjacent waters
beyond the territorial sea but within 200
nautical miles of the United States
coasts. NOAA'’s Office of Coast Survey,
U.S. Maritime Limits and Boundaries
website provides a detailed description
(NOAA 2023, entire). The northern
portion of the Gulf of Mexico is within
U.S. jurisdiction; however, the southern
Gulf of Mexico and the high seas are
outside of that EEZ boundary. The
protections of the Act apply in the EEZ,
with the Service responsible for the
management of bird species within U.S.
jurisdiction, including the U.S. EEZ.
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Additionally, the prohibitions of section
9(a)(1) of the Act, codified at 50 CFR
17.21, make it illegal for any person
subject to the jurisdiction of the United
States to take endangered wildlife
within the United States or on the high
seas.

(13) Comment: One commenter
expressed concern that we did not
include a description of survival of the
different life stages of the black-capped
petrel, including juveniles and
immature petrels. They describe the
survival of younger birds at sea as being
lower in the first few years of life.

Our response: We were unable to
quantify or describe the species’
survival at sea based on age and concur
with the commenters statement that
younger seabirds in general do have a
lower survival at sea than mature birds
due to lack of foraging experience
(Beauchamp 2022, entire). We did
represent survival of the age classes in
the nest success and nesting survival
rate (Service 2023, p. 13).

(14) Comment: One commenter
requested clarification regarding the age
of maturity and generation times that
were used in the SSA report. They
expressed concern that our description
of 5 years to maturity contradicts other
papers that provide a range of 5 to 8
years. The commenter asserted that the
age of maturity and generation times
vary among sources and that these
nuances are not discussed in the
proposed rule.

Our response: We describe the age of
sexual maturity, or first breeding, for
black-capped petrels at 5 to 8 years
based on the best available science
(Goetz et al. 2012, p. 5; Simons et al.
2013, p. S22; Service 2023, p. 52). This
is consistent with information that
describes the age of sexual maturity is
5.3 years for the order Procellariiformes,
in general (Hamer et al. 2002, p. 247).

I. Final Listing Determination
Background

A thorough review of the taxonomy,
life history, and ecology of the black-
capped petrel (Pterodroma hasitata) is
presented in the SSA report (Service
2023, entire); available at https://
www.fws.gov/program/southeast-region
and at https://www.regulations.gov
under Docket No. FWS-R4-ES-2018—
0043.

The black-capped petrel is a pelagic
seabird that is in the order
Procellariiformes, family Procellariidae.
It is a medium-sized seabird in the
Pterodroma or gadfly genus with long
slender wings and markings of a black
cap and dark mantle separated by a
white collar. The wings are black or

darker in color on the top surface as
well as the edges of the underwing.
Certain morphological characteristics
may vary across the species with “black-
faced,” “white-face,” and
“intermediate” variations of the species
having different plumage coloration and
patterns (Howell and Patteson 2008, p.
70).

The estimated breeding population
size for black-capped petrels is between
500 to 1,000 breeding pairs (Simons et
al. 2013, p. S22; BirdLife International
2022, unpaginated). Petrels tend to
maintain a strong relationship with their
breeding grounds and return to the same
nesting areas each year (Warham 1990,
PP. 231-234). This site fidelity of
nesting birds tends to isolate breeding
populations and can influence genetic,
behavioral, and morphological variation
due to limited genetic exchange.

Black-capped petrels currently breed
only in the highest elevations on the
island of Hispaniola; recent nesting
areas included three sites in Haiti (Pic
Macaya, Pic La Visite, and Morne
Vincent) and three sites in Dominican
Republic (Sierra de Bahoruco/Loma del
Toro, Valle Nuevo National Park, and
Loma Quemada). The Pic Macaya site is
likely extirpated. The Morne Vincent
and Loma del Toro sites are physically
contiguous areas and ecologically the
same nesting area but are on different
sides of the border between Haiti and
Dominican Republic. In the proposed
rule, the Loma Quemada site was
included with the Loma de Toro site, as
they are both within the Sierra de
Bahoruco. Therefore, effectively, there
are only four current active nesting
sites. Historically, the species also
nested in Martinique, Dominica,
Guadeloupe, and, possibly, Cuba
(Simons et al. 2013, pp. S11-S19).
Currently, nearly 50 percent of the
known nests are found within Parc
National La Visite (Pic la Visite) in the
Massif de la Selle mountain range in
Haiti (Goetz et al. 2012, p. 5).

Based on recent habitat suitability
modelling for the species, there are an
estimated 563 square kilometers (km2)
(139,120 acres (ac)) of potentially
suitable nesting habitat (suitability
indices> 0.65) throughout Hispaniola,
with only about 167 km2 (41,267 ac)
considered “highly suitable” with
indices >0.9 (Satgé et al. 2021, p. 581).,
The occupied area of currently known
nest sites only includes approximately 2
km2 (494 ac) of that highly suitable
habitat (Wheeler et al. 2021, pp. 73-82).

Black-capped petrels spend most of
their time at sea in the northwestern
Atlantic. The at-sea geographic
distribution (marine range) of the
species includes waters off the eastern

coast of North America from latitude 40°
N (approximately New Jersey) south to
latitude 10° N (approximately northern
South America) and includes waters of
the countries of Aruba, Bahamas,
Bermuda, Bonaire, Canada, Colombia,
Cuba, Curacao Caymans, Dominica,
Dominican Republic, Guadeloupe,
Guyana, Haiti, Jamaica, Nicaragua,
Panama, St. Lucia, St. Vincent, Trinidad
and Tobago, Turks and Caicos, United
States, Venezuela and beyond to areas
in the high seas (Goetz et al. 2012, p. 4;
Jodice et al. 2015, entire). Off the eastern
coast of the United States, petrels forage
primarily in the Gulf Stream, from
northern North Carolina to northern
Florida, in areas of upwelling; off the
coast of North Carolina, the species is
most commonly observed offshore
seaward from the western edge of the
Gulf Stream and in areas of deeper
waters. Near-shore waters off the
northern coast of Central and South
America also serve as foraging areas for
some black-capped petrels during the
breeding season (Jodice et al. 2015, pp.
26-27).

New information associated with the
species’ occurrence at sea indicates an
expansion of the species’ range within
the northern Gulf of Mexico. Recent
sightings of individual black-capped
petrels in the central and northeastern
Gulf of Mexico show greater use of this
marine region by the species than
previously documented, resulting in a
confirmed range expansion (Jodice et al.
2021, entire). Additionally, recent
satellite tracking studies of individual
black-capped petrels identified near-
shore areas off the northern coast of
Central and South America as areas
where the species forages during the
breeding season, and these areas may
have previously been overlooked or
underestimated (Leopold et al. 2019,
entire).

Black-capped petrels feed mostly at
night and pick their food from the water
surface either solitarily or in close
proximity to other foraging seabird
species. The diet of black-capped petrels
is not fully understood; however,
stomach content studies found squid,
fish, crustaceans, and Sargassum or
marine algae (Haney 1987, pp. 163—164;
Simons et al. 2013, p. S30). The plant
materials in the stomach suggest the
species may forage around Sargassum
mats, which tend to attract prey species
and lead to the ingestion of the algae
materials while the petrels feed on their
preferred prey. The limited amount of
algae found within digestive tracts
further suggests that petrels may only be
incidentally foraging at the Sargassum
(Moser and Lee 1992, p. 67).
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Black-capped petrels are ground-
nesters that use existing cavities under
rocks or vegetation in areas of high
elevation (greater than or equal to 1,500
meters (4,921 feet)). The nesting habitat
is described as montane forests with
steep slopes and rocky substrate, with or
without vegetation or humus cover that
provides underground pockets and
cavities for excavating nests. They may
also burrow at the base of native
arborescent ferns (Brown and Jean 2021,
p. 5). The nesting season begins around
January, with high parental investment
in the nest and chick rearing. The
female lays only one egg each season,
with an alternating male and female
incubation period of 50 to 53 days,
followed by shared parenting of the
chick for a minimum of 80 days. Adults
that are raising young may travel 500 to
1,500 kilometers (km) (310 to 932 miles
(mi)) to obtain food for the young and
have been found foraging in the
Caribbean Sea (Jodice et al. 2015, pp.
26-27). Chicks fledge between May and
July, and head out to sea to feed on their
own (Simons et al. 2013, pp. S21-S22).
When adult birds leave the nesting
areas, they may migrate up to 2,200 km
(1,367 mi) from the breeding grounds to
primary offshore foraging areas off the
mid-Atlantic and southern coasts of the
United States (Jodice et al. 2015, p. 23).

The adults travel from nests to marine
feeding areas during foraging bouts for
the young, which generally occur at
night; this makes visual observations
difficult. The nests are also in rugged
montane areas that are not easily
accessed, and burrows are difficult to
detect. The species was historically
used as a food source for the island
inhabitants, as the young chicks are
easily captured once a burrow is
located. The petrels were also drawn in
using manmade fires (Sen Sel) intended
to disorient the birds, causing them to
fly towards the light of the fire and
ultimately crashing into the land nearby
where they were captured for food
(Wingate 1964, p. 154).

Due to the high elevation and rough
terrain of the nesting habitat, the species
was rarely observed and thought to be
extinct until it was rediscovered by
Wingate in 1963, in the Massif de la
Selle mountain range in Haiti. The
estimated population at that time was
around 2,000 pairs, based on potential
occupied suitable habitat; however,
there is some uncertainty of the
accuracy of this estimate due to the
methods used to extrapolate and it has
been suggested that the population may
have been even higher (Wingate 1964, p.
154).

Regulatory and Analytical Framework

Regulatory Framework

Section 4 of the Act (16 U.S.C. 1533)
and the implementing regulations in
title 50 of the Code of Federal
Regulations set forth the procedures for
determining whether a species is an
endangered species or a threatened
species, issuing protective regulations
for threatened species, and designating
critical habitat for endangered and
threatened species. In 2019, jointly with
the National Marine Fisheries Service,
the Service issued a final rule that
revised the regulations in 50 CFR part
424 regarding how we add, remove, and
reclassify endangered and threatened
species and the criteria for designating
listed species’ critical habitat (84 FR
45020; August 27, 2019). On the same
day, the Service also issued final
regulations that, for species listed as
threatened species after September 26,
2019, eliminated the Service’s general
protective regulations automatically
applying to threatened species the
prohibitions that section 9 of the Act
applies to endangered species (84 FR
44753; August 27, 2019).

The Act defines an “endangered
species” as a species that is in danger
of extinction throughout all or a
significant portion of its range, and a
“threatened species’ as a species that is
likely to become an endangered species
within the foreseeable future throughout
all or a significant portion of its range.
The Act requires that we determine
whether any species is an endangered
species or a threatened species because
of any of the following factors:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

These factors represent broad
categories of natural or human-caused
actions or conditions that could have an
effect on a species’ continued existence.
In evaluating these actions and
conditions, we look for those that may
have a negative effect on individuals of
the species, as well as other actions or
conditions that may ameliorate any
negative effects or may have positive
effects.

We use the term “threat” to refer in
general to actions or conditions that are
known to or are reasonably likely to
negatively affect individuals of a
species. The term “‘threat” includes

actions or conditions that have a direct
impact on individuals (direct impacts),
as well as those that affect individuals
through alteration of their habitat or
required resources (stressors). The term
“threat’” may encompass—either
together or separately—the source of the
action or condition or the action or
condition itself.

However, the mere identification of
any threat(s) does not necessarily mean
that the species meets the statutory
definition of an “endangered species” or
a “threatened species.” In determining
whether a species meets either
definition, we must evaluate all
identified threats by considering the
expected response by the species and
the effects of the threats—in light of
those actions and conditions that will
ameliorate the threats—on an
individual, population, and species
level. We evaluate each threat and its
expected effects on the species, then
analyze the cumulative effect of all of
the threats on the species as a whole.
We also consider the cumulative effect
of the threats in light of those actions
and conditions that will have positive
effects on the species, such as any
existing regulatory mechanisms or
conservation efforts. The Secretary
determines whether the species meets
the definition of an “endangered
species” or a “‘threatened species” only
after conducting this cumulative
analysis and describing the expected
effect on the species now and in the
foreseeable future.

The Act does not define the term
“foreseeable future,” which appears in
the statutory definition of “threatened
species.” Our implementing regulations
at 50 CFR 424.11(d) set forth a
framework for evaluating the foreseeable
future on a case-by-case basis. The term
“foreseeable future” extends only so far
into the future as the Services can
reasonably determine that both the
future threats and the species’ responses
to those threats are likely. In other
words, the foreseeable future is the
period of time in which we can make
reliable predictions. “Reliable” does not
mean ‘“‘certain’’; it means sufficient to
provide a reasonable degree of
confidence in the prediction. Thus, a
prediction is reliable if it is reasonable
to depend on it when making decisions.

It is not always possible or necessary
to define the foreseeable future as a
particular number of years. Analysis of
the foreseeable future uses the best
scientific and commercial data available
and should consider the timeframes
applicable to the relevant threats and to
the species’ likely responses to those
threats in view of its life-history
characteristics. Data that are typically
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relevant to assessing the species’
biological response include species-
specific factors such as lifespan,
reproductive rates or productivity,
certain behaviors, and other
demographic factors.

Analytical Framework

The SSA report documents the results
of our comprehensive biological review
of the best scientific and commercial
data regarding the status of the species,
including an assessment of the potential
threats to the species. The SSA report
does not represent our decision on
whether the species should be listed as
an endangered or threatened species
under the Act. However, it does provide
the scientific basis that informs our
regulatory decisions, which involve the
further application of standards within
the Act and its implementing
regulations and policies.

To assess the black-capped petrel’s
viability, we used the three conservation
biology principles of resiliency,
redundancy, and representation (Shaffer
and Stein 2000, pp. 306-310). Briefly,
resiliency is the ability of the species to
withstand environmental and
demographic stochasticity (for example,
wet or dry, warm or cold years);
redundancy is the ability of the species
to withstand catastrophic events (for
example, droughts, large pollution
events), and representation is the ability
of the species to adapt to both near-term
and long-term changes in its physical
and biological environment (for
example, climate conditions,
pathogens). In general, species viability
will increase with increases in
resiliency, redundancy, and
representation (Smith et al. 2018, p.
306). Using these principles, we
identified the species’ ecological
requirements for survival and
reproduction at the individual,
population, and species levels, and
described the beneficial and risk factors
influencing the species’ viability.

The SSA process can be categorized
into three sequential stages. During the
first stage, we evaluated the individual
species’ life-history needs. The next
stage involved an assessment of the
historical and current condition of the
species’ demographics and habitat
characteristics, including an
explanation of how the species arrived
at its current condition. The final stage
of the SSA involved making predictions
about the species’ responses to positive
and negative environmental and
anthropogenic influences. Throughout
all of these stages, we used the best
available information to characterize
viability as the ability of a species to
sustain populations in the wild over

time. We use this information to inform
our regulatory decision.

The following is a summary of the key
results and conclusions from the SSA
report; the full SSA report can be found
at Docket FWS—R4-ES-2018-0043 on
https://www.regulations.gov.

Summary of Biological Status and
Threats

In this discussion, we review the
biological condition of the species and
its resources, and the threats that
influence the species’ current and future
condition, in order to assess the species’
overall viability and the risks to that
viability. We provide an overview of the
main threats impacting the black-
capped petrel’s viability, both in its
terrestrial breeding habitat and its
marine range. Most threats are the result
of anthropogenic activities, and the
species’ apparently finite availability of
suitable breeding areas presents a major
limiting factor in its ability to maintain
viability. We include not only factors
negatively affecting the species or its
habitat, but also include conservation
efforts that have a positive effect on the
species. Additional details regarding the
threats can be found in the SSA report
(Service 2023, entire).

We reviewed the threats that are
affecting the black-capped petrel now,
and potentially into the future. Due to
the pelagic nature of the species, and its
dependency on both terrestrial and
marine habitats during different life
stages, threats act on the species during
breeding/nesting/chick rearing and also
at sea when not on the nesting grounds.
The primary threats to the species on
the breeding grounds (terrestrial life
stages and habitat) are habitat loss and
degradation due to deforestation,
anthropogenic forest fires, and
development (Factor A) and
depredation by introduced mammals
(Factor C); additional factors affecting
the species for both terrestrial and
marine life stages and/or its habitat
include collisions with communication
towers (Factor E) and artificial lighting
that causes disorientation (grounding
and collisions) (Factor E). At sea, the
species uses areas that may overlap with
coastal and offshore wind infrastructure
and development (Factor E), and
offshore oil and gas development
(Factor E). In addition, marine fisheries
bycatch may occur when black-capped
petrels are incidentally caught in fishing
gear and the artificial lighting on fishing
vessels may cause disorientation (Factor
E). The effects of climate change are also
expected to affect the species through
increased storm intensity and
frequency, resulting in flooding of
burrows and erosion of suitable nesting

habitat (Factors A E). The predicted
increase in strong Atlantic storms or
hurricane frequency due to climate
change is also expected to lead to an
increase in land strandings (Factor E).
We discuss each of these factors in more
detail below, however, additional
information on the threats can be found
in the SSA report (Service 2023, pp. 15—
37).

Deforestation

Deforestation, and associated loss and
degradation of nesting habitat, is
considered one of the most significant
threats to the black-capped petrel (Goetz
et al. 2012, entire; Wheeler et al. 2021,
pp. 12-16). Many of the Caribbean
islands where petrels were historically
reported have experienced extremely
high rates of forest conversion and loss
since European colonization (Goetz et
al. 2012, entire; Simons et al. 2013, p.
S31). Urbanization, agricultural
development, charcoal production, and
tree fern harvesting are driving the
changes in the forested areas where the
petrels breed.

On Hispaniola, where all known
currently active black-capped petrel
nesting sites occur, estimates of
deforestation range from nearly 90
percent of primary forests removed in
the Dominican Republic portion to more
than 90 percent removed in the Haitian
portion (Castro et al. 2005, p. 7; Simons
et al. 2013, p. S31; Churches et al. 2014,
entire). Recent quantitative assessments
also indicate that the rate of
deforestation in and around petrel
nesting colonies and areas of suitable
nesting habitat has accelerated in recent
years, ranging from 3.8 percent to 56
percent from 2000 to 2018 in areas
known or likely to contain petrel nests
(Lloyd and Leon 2019, p. 5; Satgé et al.
2021, p. 583).

Deforestation in the Haitian nesting
areas is particularly significant for the
black-capped petrel given that 50
percent of all active nest sites of the
species may occur there (Goetz et al.
2012, p. 5; Wheeler et al. 2021, p. 10).
Although deforestation in petrel nesting
areas of the Dominican Republic has
been comparatively lower, recent
increases in forest clearing for
subsistence agriculture and charcoal
production in the Sierra de Bahoruco
and other areas adjacent to the Haitian
border have resulted in concomitant
increases in nesting habitat loss and
degradation there (Checo 2009, entire;
Grupo Jaragua 2011, entire; Goetz et al.
2012, p. 7; Simons et al. 2013, p. S31).

Charcoal, along with firewood, is used
for cooking and is one of the primary
sources of energy in Haiti. The
overwhelming dependence on wood-
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based cooking fuels in parts of
Hispaniola has resulted in substantial
deforestation and forest conversion in
both Haiti and adjacent regions of the
Dominican Republic.

Recently, the harvesting of tree ferns
to sell as substrate for ornamental plants
has been increasingly occurring in
black-capped petrel nesting areas of
Haiti. The harvesting of these ferns
disrupts and destabilizes soil in the
vicinity of the nest burrow. At least 14
active nests were destroyed due to this
activity during the 2020-2021 nesting
season (Brown and Jean 2021, p. 4).

Anthropogenic Fires

The frequency and intensity of fires in
and around petrel nesting areas has
increased in recent years, further
exacerbating, and contributing to
deforestation and habitat degradation in
the region (Batlle and Ramon 2021, p.
36; IBPCG 2021, p. 1). Effects to the
terrestrial habitat from fire may be
significant and potentially long-term, as
fires set to clear land for agricultural
development can result in substantial
loss and conversion of forested nesting
habitat. Moreover, fires during the
incubation and brooding phase can
cause injury or mortality for adults and
nestlings within nest burrows.

The frequency and intensity of fires in
and around black-capped petrel nesting
areas has increased in recent years,
further exacerbating and contributing to
deforestation and habitat degradation in
the region (Batlle and Ramon 2021, p.
36; International Black-capped Petrel
Conservation Group (IBPCG) 2021, p. 1).
Natural fires resulting from lightning
strikes also occur, but these tend to
occur mainly during the wetter summer
months (Robbins et al. 2008, entire).
Naturally occurring fires may help
maintain open, pine savannahs at higher
elevations, which may be more
accessible to petrels (Simons et al. 2013,
p- S31). In contrast, most anthropogenic
fires occur during the winter dry season,
when black-capped petrels are actively
nesting (Simons et al. 2013, p. S31) and
thereby constitute more of a direct
threat. Dry season fires also tend to be
more intense, delaying or inhibiting
forest recovery due to destruction of
seed banks and organic humus layers
(Rupp and Garrido 2013, entire).

Fires indirectly affect black-capped
petrel nesting habitat by increasing
erosion and mudslides following
elimination of previously existing
vegetation and ground cover. In the
Massif de la Selle in Haiti, deliberately
set fires likely caused increased erosion
of cliffs used for nesting by black-
capped petrels; the fires were set to
facilitate clearing of land and for fuel

wood harvesting (Woods et al. 1992, pp.
196—205; Simons et al. 2013, p. S33).
For years, such fires have also denuded
large swaths of forest cover in the black-
capped petrel nesting areas of Pic
Macaya in the Massif de la Selle of Haiti
(Sergile et al. 1992, pp. 5-12). In the
black-capped petrel nesting areas of the
Dominican Republic, fires are also at
times deliberately set in retaliation for
actions taken by government officials to
evict or otherwise deter Haitian
migrants engaged in illegal land-clearing
activities (Rupp and Garrido 2013,
entire).

Development

As a Caribbean Island, Hispaniola has
desirable coastal property with high
potential for recreational and tourist
development. Although the high-
elevation areas where the black-capped
petrel nests are currently among the
most remote and sparsely populated
areas of Hispaniola, the government of
the Dominican Republic has initiated
long-term plans to promote major
tourism development in the region
(Ministerio de Turismo 2012, entire;
Direccién General de Alianzas Publico
Privadas (DGAPP) 2021, entire). These
plans are focused immediately south of
the petrel nesting areas in the Sierra del
Bahoruco, on the coastal area of
Pedernales/Cabo Rojo, and include
several major resort hotels, apartment
complexes, golf courses, a major
international airport, and a large marina
(DGAPP 2021, entire). The airport is
expected to become the second largest
in the Dominican Republic in terms of
passenger traffic, with an estimated 1.6
million passengers per year at project
completion (DGAPP 2021, pp. 89-107).
According to official statements and
published plans by the Dominican
government, this development will
consist of a major international airport,
large marina or cruise ship terminal,
luxury apartment buildings, and several
major resort hotels. The area under
development is not directly affecting the
nesting habitat, as it is not in the highest
elevation areas, but it is located along
petrel flight paths between the nesting
areas in the Sierra del Bahoruco and
foraging in the Caribbean Sea, which
could affect petrels heading out to sea
for foraging bouts. These foraging bouts
are important for sustaining brooding
adults incubating the nests and
returning food to the chicks on the
nests. While likely needed for the
economic welfare of the local citizens,
the infrastructure associated with such
developments also inevitably results in
a substantial increase in artificial
lighting, including that of commercial
and private aircraft during nighttime

arrivals and departures. Indeed,
concerns have recently been raised by
local residents over the potential for
environmental damage and degradation
resulting from this development project
(DRS 2022, unpaginated). Concomitant
with this development will be an
increase in human presence and electric
power needs. Wind turbines, as well as
a new 138-kilovolt electrical
transmission grid parallel to the coast,
will be installed to supply power to the
region (DGAPP 2021, pp. 57-64). In
Hawaii, powerline collisions are a main
threat that have contributed to the
decline of the Newell’s shearwater and
Hawaiian petrel (L. Nagatani 2022, pers.
comm.). The significant increase in local
human population, and associated
increases in artificial lighting, will be
located between petrel nesting areas in
the Sierra del Bahoruco and Caribbean
Sea, which also align with petrel flight
paths to and from such areas. This could
result in direct or indirect mortality of
black-capped petrels.

The recent discovery of economically
significant sources of Rare Earth
Elements (REE) in the southern Sierra
del Bahoruco prompted the Dominican
government to set aside a large tract of
land near current petrel nesting areas for
the exploration and extraction of these
resources, which are critical
components in solar and cellular
communication technologies.

Depredation by Introduced Mammals

Like most native Caribbean species,
the black-capped petrel evolved in the
absence of mammalian ground
predators. However, following European
colonization, many Caribbean islands
quickly became host to populations of
introduced black rats (Rattus rattus),
Norway rats (Rattus norvegicus),
domestic dogs (Canis familiaris), feral
pigs (Sus scrofa), and domestic cats
(Felis domesticus). In the late 1800s, the
deliberate introduction of the small
Indian mongoose (Herpestes javanicus)
resulted in apparently uncontrollable
mongoose populations on all islands
(except Dominica) where the black-
capped petrel is known or suspected to
nest or once nested (Barun et al. 2011,
pp. 19-20; Simons et al. 2013, p. S31).

The primary cause of nest failure is
predation by nonnative species
(Wheeler et al. 2021, p. 16). Recent
surveys at nesting areas have also found
higher rates of predation than
previously known. For instance, the
Loma del Toro nesting area is in the
Sierra de Bahoruco of the Dominican
Republic and is approximately 370 ac
(150 hectares (ha)) (Wheeler et al. 2021,
p. A2-77). Since 2018, cumulative
monitoring of 95 black-capped petrel
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nesting attempts suggests that overall
success rates (53 percent) are lower than
the nearby Morne Vincent nesting area
in Haiti (IBPCG 2018, entire; IBPCG
2019, entire; IBPCG 2020, entire; IBPCG
2021, entire). During the recent black-
capped petrel nesting season (2021—
2022), nest success estimated from the
23 nests monitored in this colony
declined to 22 percent (5 successful
nests and 18 unsuccessful) (E. Rupp,
Grupo Jaragua, in litt.), and severe nest
predation by stray dogs has occurred in
this nesting area (IBPCG 2021, p. 1).
Historical (i.e., prior to the introduction
of exotic mammals into black-capped
petrel habitat) estimates of nest success
in this area are unavailable.

Valle Nuevo National Park,
Dominican Republic, was a suspected
nesting area prior to 2017, when nesting
was confirmed. To date, 13 black-
capped petrel nests have been identified
within an area of approximately 35 ac
(14 ha) (Wheeler et al. 2021, p. A2-81;
IBPCG 2021, p. 4). As with all other
black-capped petrel nesting colonies,
black-capped petrels nesting in Valle
Nuevo face the threats of agricultural
activities, habitat loss, and
communication towers (Goetz et al.
2012, p. 5; Wheeler et al. 2021, pp. 12—
16), all of which exacerbate predation
by invasive mammals. This is in
addition to the increasing threat posed
by encroachment of invasive ferns,
which block access to nest sites
(Wheeler et al. 2021, p. 14; Davis 2019,
p- 58). All nests at Valle Nuevo failed to
fledge young during both the 2020
(n=13) and 2021 (n=17) nesting seasons,
and predation by the invasive mongoose
is believed to be the cause (IBPCG 2021,
p. 4; E. Rupp, Grupo Jaragua, in litt.).

New information shows the threat of
depredation is affecting the
reproductive success of the species and
is more widespread than previously
described. The documented loss of
black-capped petrels to mammal
depredation at three of the four nesting
sites has a significant negative impact to
the overall reproduction of the species.
Each breeding pair lays one egg per
nesting season. In 2021, it was
documented that one single dog
predated at least 19 black-capped
petrels. During the 2020 to 2021 period,
at Pic La Visite, 54 percent of the nests
were lost to mammal depredation, with
adult black-capped petrels also lost to
mammal depredation. Similar declines
in nest success were documented at
Loma del Toro, where 85 percent of the
nests were lost to mammal depredation,
and at the Valle Nuevo area, where all
nests were lost to mammal depredation
(in addition to the loss of adults) during
the 2019-2020 and 2020-2021 periods.

Communication Towers and Artificial
Lighting

Recent years have seen the
proliferation of telecommunication
towers throughout the Caribbean
islands. These towers are typically
located on high mountain ridges, hills,
and other prominent topographic
features, and the structures extend
several meters above canopy level.
Many of the tallest are also secured by
numerous guy wires (Longcore et al.
2008, entire; Simons et al. 2013, p. S32).
Petrels, particularly inexperienced
fledglings and juveniles, are especially
sensitive to artificial lighting, likely due
to a dependence on visual cues such as
moonlight and starlight for nocturnal
navigation (see Imber 1975, p. 304; Le
Corre et al. 2002, p. 390; Rodriguez and
Rodriguez 2009, p. 303; Rodriguez et al.
2017a, p. 989; Rodriguez et al. 2017b, p.
68). Petrels that nest in burrows or
cavities are more affected by artificial
lighting than ground-nesting species
due to their inherent nature to associate
light with food (Imber 1975, p. 305).
Because of the black-capped petrel’s
nocturnal activity, combined with the
high speed at which they fly, they are
highly vulnerable to aerial collisions
with these unseen structures, especially
on foggy nights typical of the petrel
nesting season (Goetz et al. 2012, p. 8;
Longcore et al. 2013, entire; Simons et
al. 2013, p. S32). There have been
numerous documented cases of black-
capped petrel mortality and injury from
aerial collisions with lighted structures
in or near their breeding areas (Goetz et
al. 2012, p. 8; Simons et al. 2013, p.
S32), as well as groundings of adults
and fledglings (Rodriguez et al. 2017a,
p. 989).

Wind Energy

Infrastructure associated with
offshore, coastal, and upland wind
energy projects can cause collision risks
for black-capped petrels at sea or on
their breeding areas on Hispaniola. The
increasing use of wind farms on and
near Caribbean islands may constitute a
potential threat to flying petrels (Simons
et al. 2013, p. S32). As with
communication towers, land-based
wind farms tend to be located on high
ground, where winds are higher and
more constant. Threats are not only
associated with collisions with fan
blades, but also disorientation from
associated lights with which such
structures are equipped. Recent
construction of inland wind farms near
black-capped petrel nesting areas on
Hispaniola constitute an additional and
unquantified threat.

For offshore wind energy sites, not
only are there risks associated with
collisions and lighting impacts, but
wind farms can change the local
hydrodynamics and species
distribution. For example, turbidity is
affected and influences predator and
prey interactions, where predators may
be attracted to and prey may avoid the
area affected (Van Berkel et al. 2020, pp.
113-114).

In the United States, as of 2022, the
only offshore areas that have operating
wind farms are off the coasts of New
Jersey and Virginia. While existing
offshore wind energy areas are outside
of the black-capped petrel’s range, some
future potential wind energy areas off
the Atlantic coast of the United States
do overlap with small portions of the
species’ core areas (primary foraging
area) and home ranges (Satgé et al. 2022,
p. 14). On August 1, 2023, the Bureau
of Ocean Energy Management (BOEM)
identified wind energy areas off the
coast of Delaware, Maryland, and
Virginia in a Notice of Intent to Prepare
an Environmental Assessment (88 FR
50170); however, these areas are closer
inland than black-capped petrels
normally forage and would likely only
affect individual petrels that are blown
off their normal areas in high wind
situations.

In the northern Gulf of Mexico, there
have been studies to determine offshore
wind potential. The BOEM proposed
wind energy lease areas in October 2022
off the coast of Louisiana and Texas
(BOEM 2022, entire). However, these
areas are 40—50 mi (64.4—80.1 km) from
documented black-capped petrel
locations (Jodice et al. 2021, entire).
There are also plans to develop wind
energy areas off the coast of Colombia,
South America that may affect the
black-capped petrel.

Wind energy impacts on the black-
capped petrel are not well-studied;
however, we are aware that take of other
petrel species has occurred due to wind
farm activities. For example, the Service
has issued incidental take permits to
several wind farms in the State of
Hawaii. The effect of nesting petrel
mortality caused by wind turbines (or
any other factors) could be effectively
doubled as the single chick would likely
die within the nest burrow from
subsequent starvation due to the lack of
biparental care (Hamer et al. 2002, pp.
238-243).

Offshore Oil and Gas

Activities associated with offshore oil
and gas infrastructure and operations
could pose a threat to black-capped
petrels or their habitat. Some of the
hazards include collisions,
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disorientation from lighting/flaring, and
exposure to petroleum products and
other discharged wastewater products.

Offshore oil and gas operations are
ongoing in many areas of the species’
marine range. In the U.S. waters, there
is ongoing and planned oil and gas
activity in the northern Gulf of Mexico
that overlaps with the black-capped
petrel’s range (Jodice et al. 2021, p. 60).
There is also o0il and gas production off
the coasts of Cuba, Colombia, and
Venezuela. Black-capped petrels were
observed foraging in the southern
Caribbean Sea in Colombian lease areas
under evaluation or exploration, or open
for concession; minimum distances to
an active lease area and a well in
production were 7 km (4.3 mi) and 24
km (15 mi), respectively (Satgé et al.
2019, pp. 40—41). In addition, petrels
occurred 34 km (21.1 mi) from an active
lease area, and 50 km (31 mi) from a
well in production, near Venezuela
(Satgé et al. 2019, p. 12). Black-capped
petrels utilizing these areas for foraging
or resting could be exposed to
hydrocarbon releases during accidental
oil spills, as well as to increased
concentrations of contaminants from
uncontrolled seepage. This could result
in direct mortality (i.e., external oiling);
indirect mortality (ingestion of crude oil
through prey or preening); or sublethal
effects on reproduction, such as
hormone suppression, impaired egg
formation, or increases in malformations
(Helm et al. 2015, pp. 431-453).

Marine Fisheries

The range of the black-capped petrel
overlaps with international industrial
fishing fleets and squid fisheries, with
squid fishing occurring in the Caribbean
Sea. The vessels targeting squid use very
bright lights to attract their catch, which
could cause disorientation of, and
increase the number of collisions with,
black-capped petrels; however, there is
little information from foreign fishing
fleets regarding the impacts from
fisheries (Simons et al. 2013, p. S33).
There has been at least one incident of
black-capped petrel collision with a
fisheries research vessel in the northern
Gulf of Mexico in U.S. waters (Satgé et
al 2023, p. 57). The collision occurred
at night and the vessel was lighted,
which likely contributed to attraction
and disorientation of the petrel.

Aside from lighting, petrels can
become entangled in fishing lines, nets,
and hooks during their foraging bouts.
There are several methods of
commercial fishing practiced in the
species’ range, including pelagic long
line fishing, gillnet use, and trawling.
Marine fisheries may entangle seabirds
in clear monofilament fishing lines or

hooks and increase opportunity for
collisions with vessels (Furness 2003, p.
34; Lietal. 2012, p. 563). It is difficult
to conclusively determine the direct and
indirect impacts to black-capped petrels
from marine fisheries based on the
available information. It was estimated
that between 8 to 24 black-capped
petrels were affected by pelagic longline
fishing in the U.S. Atlantic waters
between 1992 to 2016; this analysis was
based on the relationships between
seabird bycatch likelihood and the
surface-scavenging behavior of species,
such as petrels, resulting in a higher
chance of interaction with longline
fishery gear (Zhou et al. 2019, p. 1332).

Climate Change

The black-capped petrel faces
potential impacts from climate change
effects on both foraging and breeding
areas through differing mechanisms
(Simons et al. 2013, p. S33). Regarding
the marine range where the species is
found (when not in breeding status),
there is a strong association with the
Gulf Stream current and upwellings off
the southeastern U.S. coast that
influences the species’ vulnerability to
climate-induced changes. Increases in
temperature affect the intensity and
track of the Gulf Stream current and
associated changes in marine primary
productivity, as well as the abundance
and diversity of marine nekton (i.e.,
actively swimming aquatic organisms),
which are essential food sources for the
black-capped petrel (Chéavez et al. 2011,
p- 230; Bakun et al. 2015, pp. 85-86;
Saba et al. 2016, p. 131; Siqueira and
Kirtman 2016, pp. 3965-3966; Kimball
et al. 2020, p. 936; Zhang et al. 2020, pp.
707-710). For example, in coastal South
Carolina, over a 30-year period, the
subtidal nekton assemblage transitioned
to a state of lower abundance and
different composition as a result of
increased water temperature and storm
events (Kimball et al. 2020, pp. 927—
928).

The terrestrial habitat is also impacted
by the effects of climate change due to
changes in storm and hurricane regimes.
Increased intensity and frequency of
major (Category 3 to Category 5) Atlantic
hurricanes (Bender et al. 2010, p. 456),
combined with reduced translation
speeds (i.e., the speeds at which
hurricanes move), may further
accelerate erosion and degradation of
nesting areas (Hass et al. 2012, p. 259;
Simons et al. 2013, p. S33; Kossin 2018,
p. 104).

Because of the species’ highly specific
nesting habitat requirements, found
only in areas highly sensitive to climatic
change, those areas are among the most
vulnerable to the adverse effects of

climate change (Williams et al. 2007,
pp. 5739-5740; Sekercioglu et al. 2008,
p. 145; Thurman et al. 2020, p. 520).
The species is restricted to the highest
elevations on Hispaniola, and should
such areas be rendered unsuitable, the
species would have no place to go to
seek climate refugia, thus increasing the
extinction risk.

Conservation Efforts and Existing
Regulatory Mechanisms

The black-capped petrel is protected
under the Migratory Bird Treaty Act of
1918 (16 U.S.C. 703—712). Protections
from this Act are limited to areas within
the United States or its Territories and
Commonwealths, and the black-capped
petrel does occur within waters of the
United States. Permits are required for
activities within U.S. jurisdiction that
may cause the taking, possession,
transportation, sale, purchase, barter,
importation, exportation, and banding
or marking of migratory birds. There are
also certain exceptions to permit
requirements for public, scientific, or
educational institutions, and there are
depredation orders that provide limited
exceptions to the provisions of the
Migratory Bird Treaty Act. See title 50
of the Code of Federal Regulations (CFR)
at part 21 for more information about
these permit requirements and
exceptions.

Ongoing conservation efforts by many
organizations include research and
public outreach for the conservation of
the black-capped petrel. Several
nongovernmental organizations (NGOs)
are currently working in Haiti and the
Dominican Republic to reduce or
mitigate the severity of identified
threats. These NGOs include
international organizations (e.g.,
BirdsCaribbean, Environmental
Protection in the Caribbean, Plant with
Purpose, American Bird Conservancy,
International Black-capped Petrel
Conservation Group (IBPCG)), as well as
local organizations (e.g., Grupo Jaragua,
Société Audubon Haiti). Because most
of the threats to the black-capped petrel
are directly the result of anthropogenic
activities (Service 2023, pp. 15-35),
these NGOs have been providing
technical assistance and education on
sustainable agricultural practices,
watershed management, and
reforestation of previously deforested
and degraded areas in the regions where
black-capped petrels nest.

Conservation efforts, including
environmental education regarding the
black-capped petrel, occur at the local
level. For example, in Boukan Chat,
Haiti (adjacent to the Morne Vincent
petrel nesting area), NGOs have
developed black-capped petrel
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educational programs for local
schoolchildren, provided financial and
technical assistance with construction
of freshwater cisterns, and provided tree
seeds and technical assistance for local
reforestation projects. Some residents of
Boukan Chat have been hired
specifically to improve community
awareness of the black-capped petrel
and its plight, and of how sustainable
land management can be mutually
beneficial to both the community and
the petrel.

Building on past and current efforts,
the IBPCG recently compiled and
published a comprehensive and
strategic conservation action plan
(hereafter, “Plan”’) for the long-term
conservation of the black-capped petrel
(Wheeler et al. 2021, entire). The Plan
summarizes recent information relative
to species conservation, including
nesting habitat modeling and
population viability analyses;
additionally, the Plan identifies
priorities such as promoting petrel
conservation through local community
involvement, as well as habitat and
species conservation measures. The
Plan is a guide for current and future
black-capped petrel conservation efforts.

Other NGO efforts include recent
production of the documentary “Save
the Devil,” detailing local efforts to save
the species, in addition to active
monitoring for forest fires near black-
capped petrel nesting areas, continued
monitoring of petrel nest success in the
Morne Vincent/Sierra del Bahoruco
nesting area, continued radar and bio-
acoustical monitoring for petrel
detections, and working with owners of
a local communication tower to reduce
nocturnal lighting intensity (Brown
2016, entire; IBPCG 2016, entire; 2017,
entire; Wheeler et al. 2021, entire).
Additionally, there have been some
efforts to trap introduced predators at or
near black-capped petrel nest sites, but
results have been hindered by the
remoteness of field sites and theft of
traps. While some efforts are locally
successful, they are relatively limited in
both geographic scope and funding.
There are other areas of Hispaniola
which harbor, or may harbor, black-
capped petrel nesting colonies (e.g., Pic
Macaya, Pic La Visite, Massif de La
Selle) that could benefit from similar
efforts.

Cumulative and Synergistic Effects

We note that, by using the SSA
framework to guide our analysis of the
scientific information documented in
the SSA report, we have not only
analyzed individual effects on the
species, but we have also analyzed their
potential cumulative effects. We

incorporate the cumulative effects into
our SSA analysis when we characterize
the current and future condition of the
species. To assess the current and future
conditions of the species, we undertake
an iterative analysis that encompasses
and incorporates the threats
individually and then accumulates and
evaluates the effects of all the relevant
factors that may be influencing the
species, including threats and
conservation efforts. Because the SSA
framework considers not just the
presence of the factors, but to what
degree they collectively influence risk to
the entire species, our assessment
integrates the cumulative effects of the
factors and replaces a standalone
cumulative effects analysis.

Current Condition

Below, we provide an overall
summary of the species’ current
condition in terms of resiliency,
redundancy, and representation as
described in detail in the SSA report
(Service 2023, pp. 37-61) and include
new information that indicates the
current condition is lower than
described in the October 9, 2018,
proposed rule (83 FR 50560).

The black-capped petrel’s current
condition is based on the breeding
grounds and the life stages associated
with the terrestrial habitat. The nesting
areas include three in Haiti (Pic Macaya,
Pic la Visite, and Morne Vincent) and
three in Dominican Republic (Sierra de
Bahoruco/Loma del Toro, Valle Nuevo,
and Loma Quemada), with Pic Macaya
recently considered extirpated. As noted
above, Morne Vincent and Loma del
Toro are ecologically the same nesting
area but are on different sides of the
border between Haiti and Dominican
Republic. We identified them separately
for purposes of our analysis because of
differences in threats. The resiliency of
the populations at each breeding area
was analyzed using available data
associated with demographic factors,
including acoustic and radar detections,
number of active nests, and new success
for each of the populations (Service
2023, pp. 53-55). Each of the
demographic factors were compiled for
each population and qualified using
low, medium, and high descriptions
(Service 2023, pp. 53-55). We did not
apply habitat factors or threats during
the resiliency analyses but considered
those factors along with redundancy
and representation in the overall current
condition and species’ viability (Service
2023, pp. 59-61). Principal factors that
have adversely affected current
conditions include increases in (1)
forest fires, (2) predation of nests and
adults by nonnative mammals, (3) loss

and degradation of nesting habitat, and
(4) direct effects of hurricanes and
tropical storms.

The species exhibits low resiliency at
Loma Quemada and Valle Nuevo,
medium resiliency at Morne Vincent
and Sierra de Bahoruco/Loma del Toro,
and high resiliency at Pic la Visite; it is
considered extirpated at Pic Macaya.
The current condition of each breeding
site reflects the current resiliency based
on historical optimal conditions
(Service 2023, pp. 52-55).

Resiliency otpt}fle populations in the
nesting areas are lower than previously
described in our 2018 proposed rule,
influenced greatly by depredation by
nonnative mammals. For example, the
Valle Nuevo nesting population in the
Dominican Republic has experienced an
apparent complete failure of all known
nests over two recent (2020, 2021)
nesting seasons (IBPCG 2021, p. 1;
IBPCG 2022, p. 6), largely because of
mongoose predation. The nesting colony
at Pic Macaya in Haiti once accounted
for 5 percent of the total breeding
population; however, the habitat
conditions have deteriorated, and no
nesting has been detected here in the
past 20 years. This site is in the far
southwestern point of Haiti where,
despite its location within Macaya
National Park, the habitat has been
heavily impacted by agricultural
development and fires (Goetz et al.
2012, p. 5; Wheeler et al. 2021, p. A2—
84), with up to 56 percent of total forest
cover lost in the period 2000-2018
(Satgé et al. 2021, p. 586). Additional
ongoing impacts to the species and its
nesting habitat in this area include
depredation by introduced mammals
(cats, rats, and feral pigs). This site is
considered extirpated.

Such threats on the nesting grounds
are currently reducing the species’
reproductive success in affected
breeding populations through direct
losses of adult breeding birds. The
black-capped petrel is a k-selected
species, meaning a species whose
populations fluctuate at or near the
carrying capacity (k) of the environment
in which they reside. K-selected species
tend to produce relatively low numbers
of offspring and are characterized by
more parental investment in nesting and
chick-rearing and longer lifespans. For
strongly k-selected species such as the
black-capped petrel, losses of breeding
adults exacerbate the ecological effects
of lowered reproductive output because
of the level of parental care they provide
to offspring, and population modeling
for similar species has shown that such
combined effects—if not controlled—
can quickly place the species at risk of
extinction (Simons 1984, p. 1071). Even
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a rather “‘generic” population viability
analysis (PVA) based on composite data
from 35 other Pterodroma species
predicts a steady decline in population
viability for the black-capped petrel
during this century, with a nearly 75
percent decrease in total population
over the next 50 years (Wheeler et al.
2021, p. 18).

Whi}fe resiliency at Pic la Visite was
considered high, nearly 50 percent of all
known active nests are also
concentrated in a single area at Pic la
Visite within 2.47 ac (1 ha) (Wheeler et
al. 2021, pp. 10, A2-73). Recent species-
specific habitat modelling (Satgé et al.
2021, entire), demonstrates that the
amount and distribution of suitable
nesting habitat for the species on
Hispaniola is approximately 70 percent
less than previously believed (i.e.,
Service 2019, p. 48), and that such
habitats have been severely reduced and
fragmented by ongoing forest loss for the
past two decades. This limited
availability and distribution of suitable
high-elevation nesting habitats renders
such areas highly vulnerable to slight
changes in environmental conditions
due to climate change. Recent (2018—
2021) trends and data suggest that many
of the major threats acting on the
species are increasing in both
magnitude and biological impact.

Threats related to anthropogenic
stress and climate change have caused
reduced resiliency of breeding
populations, which, in turn, cause low
species-level redundancy. This hinders
the ability of the species to withstand
climate change-induced catastrophic
events (e.g., hurricanes), and inflexible
breeding habitat requirements would
make it difficult for black-capped
petrels to move to other geographic
areas, should their current terrestrial
habitat become unsuitable.

Redundancy reflects the capacity of a
species to persist in the face of
catastrophic events. This is best
achieved by having multiple, widely
distributed resilient populations across
the geographical range of the species. As
described, most known nests (80 to 90
percent) are believed to be within the
Pic La Visite and Morne Vincent/Loma
del Toro nesting areas (Brown and Jean
2021, p. 2). This means that most nests
are within a geographically restricted
area, which would hinder the species’
ability to face catastrophic events.
Additionally, this geographically
restricted area is currently subject to
significant and increasing pressure from
deforestation and other anthropogenic
activities (IBPCG 2019, pp. 2—3; Wheeler
et al. 2021, p. A2-74). With the recent
extirpation of the westernmost
population in Haiti (Pic Macaya) due to

habitat loss and degradation, the
redundancy on Hispaniola is lower than
described in the October 9, 2018,
proposed rule (83 FR 50560).

Representation reflects the adaptive
capacity of a species in the face of
current and future physical (e.g.,
climatic variations, habitat degradation,
and anthropogenic structures) and
biological (e.g., novel predators,
pathogens) changes in environmental
conditions. The species has been
confined to a single island for nesting,
with the loss of populations on
Martinique, Guadeloupe, and Dominica.
Because the black-capped petrel has
high nesting site fidelity, the loss of
these breeding populations on other
islands likely has resulted in the loss of
unique genotypes and phenotypes,
contributing to an overall limited
representation. The species’ current
condition is even lower than described
in the October 9, 2018, proposed rule
(83 FR 50560) due to lower resiliency
across most breeding areas and limited
redundancy and representation. Due to
the immediate threats—habitat loss and
degradation, and depredation—affecting
the species and its nesting habitat, the
species’ overall viability has declined.
Future Condition

In describing the species’ viability in
the future, we considered the predictive
range of existing data and projected
threats and the species’ response using
three plausible scenarios. We assessed
the threat of habitat destruction,
modification, or curtailment on the
nesting grounds in terms of land
clearing for charcoal production on
Hispaniola as a result of increased
human populations and limited insular
resource availability. As the human
population increases, the demand for
charcoal will increase, resulting in more
cleared lands and a greater impact on
the primary forests. We also considered
the effects of climate change into the
future and describe changes in the
hurricane regime and temperatures that
will affect the black-capped petrel on its
nesting grounds and potentially in its
marine range. As we have determined
that the species meets the Act’s
definition of an “endangered species”
(see Determination of Black-capped
Petrel’s Status, below), the future
conditions are not described in detail in
this final rule. Instead, details regarding
the future conditions analysis and the
future resiliency, redundancy, and
representation of the black-capped
petrel are presented in detail in the SSA
report (Service 2023, pp. 62—79), which
is available at https://
www.regulations.gov under Docket No.
FWS-R4-ES-2018-0043.

Determination of Black-Capped Petrel’s
Status

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations (50
CFR part 424) set forth the procedures
for determining whether a species meets
the definition of an endangered species
or a threatened species. The Act defines
an “‘endangered species’ as a species in
danger of extinction throughout all or a
significant portion of its range, and a
“threatened species” as a species likely
to become an endangered species within
the foreseeable future throughout all or
a significant portion of its range. The
Act requires that we determine whether
a species meets the definition of
endangered species or threatened
species because of any of the following
factors: (A) The present or threatened
destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; or (E) other natural or
manmade factors affecting its continued
existence.

Status Throughout All of Its Range

After evaluating threats to the species
and assessing the cumulative effect of
the threats under the Act’s section
4(a)(1) factors, we have determined
habitat loss and degradation due to
deforestation from fires for agricultural
development and charcoal production
are currently affecting the species and
its nesting grounds on the island of
Hispaniola (Factor A). Fires are used to
remove forest cover to allow for
agricultural crops. Historically, the
black-capped petrel also nested on the
islands of Guadeloupe, Martinique,
Dominica, and possibly Cuba but is now
confined to a single island. The species
was extirpated from Martinique in pre-
Columbian times by island residents
that overharvested the petrel for
consumption (Factor B). Further,
depredation by nonnative mammalian
species is a threat to petrels on islands,
contributed to the loss and extirpation
of the species on the island of Dominica
in the late 19th century, and is currently
affecting the black-capped petrel (Factor
C). Additionally, the species’ nesting
range is limited to steep, high-elevation
areas that can be affected by erosion due
to increased hurricane intensity and
frequency, reducing available cavities or
access to nesting sites (Factor E).

The current resiliency for the black-
capped petrel is described as low and is
expected to decline in the near future,
along with having limited redundancy
and representation. The overall species’
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viability reflects the nature of an island
endemic that has a breeding area
confined to the highest elevation of a
single island. In 1961, the population
was estimated to be around 8,000, and
it is suggested that it has declined in
abundance by 50 to 75 percent over the
last 50 years. With an estimated
breeding population of 500 to 1,000
breeding pairs (Simons et al. 2013, p.
S22; BirdLife International 2022,
unpaginated), impacts at any breeding
site in any given breeding season have
consequences to the species’ overall
viability. For a species where a breeding
pair produces a single egg each year,
those consequences include loss of
reproductive potential for the affected
adults and chicks of that generation.

Due to increasing habitat loss and
degradation through deforestation for
agricultural development and charcoal
production, the recent habitat suitability
modeling for the species (Satgé et al.
2021, entire) found that the suitable
breeding habitat is 70 percent less than
what we previously estimated in 2018
(Satgé et al. 2021, pp. 583-586).

New information shows the threat of
depredation is affecting the
reproductive success of the species and
is more widespread than previously
described. The documented loss of
black-capped petrels to mammal
depredation at three of the four nesting
sites has a significant negative impact to
the overall reproduction of the species.
Each breeding pair lays one egg per
nesting season. In 2021, it was
documented that one single dog
predated at least 19 black-capped
petrels. During the 2020 to 2021 period,
at Pic La Visite, 54 percent of the nests
were lost to mammal depredation, with
adult black-capped petrels also lost to
mammal depredation. Similar declines
in nest success were documented at
Loma del Toro, where 85 percent of the
nests were lost to mammal depredation,
and at the Valle Nuevo area, where all
nests were lost to mammal depredation
(in addition to the loss of adults) during
the 2019-2020 and 2020-2021 periods.

In addition to depredation, there are
other threats to the breeding areas,
including development, fires, collisions
with communication towers, and
artificial lighting, The effects of climate
change are also expected to affect the
species through increased storm
intensity and frequency, resulting in
flooding of burrows and erosion of
suitable nesting habitat. The degree of
impacts from these threats varies from
site to site. These threats to the nesting
areas are reducing the species’
reproductive success and are causing
direct losses of breeding animals.

Due to the loss of nesting areas across
the historical range of the species, the
black-capped petrel is currently only
confirmed to be reproducing on the
island of Hispaniola. The species’ range
reduction has led to the loss of
redundancy of populations, with only
four known nesting colonies remaining,
all confined to one island, and 50
percent of the nesting populations
within a very small geographical area,
making the species highly susceptible to
catastrophic events. This also
contributes to the loss of representation;
as the species has high fidelity to the
same nesting sites each year, there is
limited genetic exchange between
populations. With the loss of
populations on other islands, this
reduces the potential for additional
genetic lineages to increase genotypic
diversity within the species. There is a
documented decrease in breeding
habitat availability and habitat quality,
coupled with a declining breeding
population.

After evaluating threats to the species
and assessing the cumulative effect of
the threats under the Act’s section
4(a)(1) factors, we find that rapidly
declining habitat availability and
quality, combined with a substantial
increase in both the extent and intensity
of mammal depredation to nests and
adult nesting black-capped petrels
between 2019 to 2021, show that the
species is in danger of extinction now.
Moreover, due to the imminent nature
of these threats acting on the species
and its habitat along with the species’
response to the threats, the species is
currently in danger of extinction. Thus,
after assessing the best available
information, we determine that the
black-capped petrel is in danger of
extinction throughout all of its range.

Status Throughout a Significant Portion
of Its Range

Under the Act and our implementing
regulations, a species may warrant
listing if it is in danger of extinction or
likely to become so within the
foreseeable future throughout all or a
significant portion of its range. We have
determined that the black-capped petrel
is in danger of extinction throughout all
of its range and accordingly did not
undertake an analysis of any significant
portions of its range. Because the black-
capped petrel warrants listing as an
endangered species throughout all of its
range, our determination does not
conflict with the decision in Center for
Biological Diversity v. Everson, 435 F.
Supp. 3d 69 (D.D.C. 2020), which
vacated the provision of the Final Policy
on Interpretation of the Phrase
“Significant Portion of Its Range” in the

Endangered Species Act’s Definitions of
“Endangered Species” and ‘“Threatened
Species” (79 FR 37578; July 1, 2014)
providing that if the Service determines
that a species is threatened throughout
all of its range, the Service will not
analyze whether the species is
endangered in a significant portion of its
range.

Determination of Status

Our review of the best available
scientific and commercial information
indicates that the black-capped petrel
meets the Act’s definition of an
endangered species. Therefore, we are
listing the black-capped petrel as an
endangered species in accordance with
sections 3(6) and 4(a)(1) of the Act.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened species under the Act
include recognition as a listed species,
planning and implementation of
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. The listing of
a species results in public awareness,
and conservation by Federal, State,
Tribal, and local agencies, private
organizations, and individuals. The Act
encourages cooperation with the States
and other countries and calls for
recovery actions to be carried out for
listed species. The protection required
by Federal agencies, including the
Service, and the prohibitions against
certain activities are discussed, in part,
below.

The primary purpose of the Act is the
conservation of endangered and
threatened species and the ecosystems
upon which they depend. The ultimate
goal of such conservation efforts is the
recovery of these listed species, so that
they no longer need the protective
measures of the Act. Section 4(f) of the
Act calls for the Service to develop and
implement recovery plans for the
conservation of endangered and
threatened species. The goal of this
process is to restore listed species to a
point where they are secure, self-
sustaining, and functioning components
of their ecosystems.

The recovery planning process begins
with development of a recovery outline
made available to the public soon after
a final listing determination. The
recovery outline guides the immediate
implementation of urgent recovery
actions while a recovery plan is being
developed. Recovery teams (composed
of species experts, Federal and State
agencies, NGOs, and stakeholders) may
be established to develop and
implement recovery plans. The recovery
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planning process involves the
identification of actions that are
necessary to halt and reverse the
species’ decline by addressing the
threats to its survival and recovery. The
recovery plan identifies recovery criteria
for review of when a species may be
ready for reclassification from
endangered to threatened
(“downlisting”) or removal from
protected status (‘‘delisting”’), and
methods for monitoring recovery
progress. Recovery plans also establish
a framework for agencies to coordinate
their recovery efforts and provide
estimates of the cost of implementing
recovery tasks. Revisions of the plan
may be done to address continuing or
new threats to the species, as new
substantive information becomes
available. The recovery outline, draft
recovery plan, final recovery plan, and
any revisions will be available on our
website as they are completed (https://
www.fws.gov/program/endangered-
species), or from our Caribbean
Ecological Services Field Office (see FOR
FURTHER INFORMATION CONTACT).

Implementation of recovery actions
generally requires the participation of a
broad range of partners, including other
Federal agencies, States, Tribes, NGOs,
businesses, and private landowners.
Examples of recovery actions include
habitat restoration (e.g., restoration of
native vegetation), research, captive
propagation and reintroduction, and
outreach and education. The recovery of
many listed species cannot be
accomplished solely on Federal lands
because their range may occur primarily
or solely on non-Federal lands. To
achieve recovery of these species
requires cooperative conservation efforts
on private, State, and Tribal lands.

Once this species is listed (see DATES,
above), funding for recovery actions will
be available from a variety of sources,
including Federal budgets, State
programs, and cost-share grants for non-
Federal landowners, the academic
community, and NGOs. In addition,
pursuant to section 6 of the Act, the
States of Georgia, North Carolina, South
Carolina, and Virginia will be eligible
for Federal funds to implement
management actions that promote the
protection or recovery of the black-
capped petrel. Information on our grant
programs that are available to aid
species recovery can be found at:
https://www.fws.gov/service/financial-
assistance.

Please let us know if you are
interested in participating in recovery
efforts for the black-capped petrel.
Additionally, we invite you to submit
any new information on this species
whenever it becomes available and any

information you may have for recovery
planning purposes (see FOR FURTHER
INFORMATION CONTACT).

Section 7(a)(2) states that each Federal
action agency shall, in consultation with
the Secretary, ensure that any action
they authorize, fund, or carry out is not
likely to jeopardize the continued
existence of a listed species or result in
the destruction or adverse modification
of designated critical habitat. Each
Federal agency shall review its action at
the earliest possible time to determine
whether it may affect listed species or
critical habitat. If a determination is
made that the action may affect listed
species or critical habitat, formal
consultation is required (50 CFR
402.14(a)), unless the Service concurs in
writing that the action is not likely to
adversely affect listed species or critical
habitat. At the end of a formal
consultation, the Service issues a
biological opinion, containing its
determination of whether the Federal
action is likely to result in jeopardy or
adverse modification.

Examples of discretionary actions for
the black-capped petrel that may be
subject to consultation procedures
under section 7 include management
and any other habitat-altering activities
on Federal waters administered by the
Department of Defense or NOAA; and
offshore energy activities of the BOEM
and Bureau of Safety and Environmental
Enforcement (BSEE).

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to endangered wildlife. The prohibitions
of section 9(a)(1) of the Act, codified at
50 CFR 17.21, make it illegal for any
person subject to the jurisdiction of the
United States to take (which includes
harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect; or
to attempt any of these) endangered
wildlife within the United States or on
the high seas. In addition, it is unlawful
to import; export; deliver, receive, carry,
transport, or ship in interstate or foreign
commerce in the course of commercial
activity; or sell or offer for sale in
interstate or foreign commerce any
species listed as an endangered species.
It is also illegal to possess, sell, deliver,
carry, transport, or ship any such
wildlife that has been taken illegally.
Certain exceptions apply to employees
of the Service, the National Marine
Fisheries Service, other Federal land
management agencies, and State
conservation agencies.

We may issue permits to carry out
otherwise prohibited activities
involving endangered wildlife under
certain circumstances. Regulations
governing permits are codified at 50

CFR 17.22. With regard to endangered
wildlife, a permit may be issued for the
following purposes: for scientific
purposes, to enhance the propagation or
survival of the species, and for
incidental take in connection with
otherwise lawful activities. There are
also certain statutory exemptions from
the prohibitions, which are found in
sections 9 and 10 of the Act.

It is the policy of the Services, as
published in the Federal Register on
]uly 1, 1994 (59 FR 34272), to identify,
to the extent known at the time a
species is listed, specific activities that
will not be considered likely to result in
violation of section 9 of the Act. The
intent of this policy is to increase public
awareness of the effect of a final listing
on proposed and ongoing activities
within the range of a listed species.

At this time, we are unable to identify
specific activities that would not be
considered to result in a violation of
section 9 of the Act beyond what is
already clear from the descriptions of
prohibitions or already excepted
through our regulations at 50 CFR 17.21
(e.g., any person may take endangered
wildlife in defense of his own life or the
lives of others). Also, as discussed
above, certain activities that are
prohibited under section 9 may be
permitted under section 10 of the Act.

Based on the best available
information, the following activities
may potentially result in a violation of
section 9 of the Act if they are not
authorized in accordance with
applicable law; this list is not
comprehensive:

(1) Unauthorized handling or
collecting of the species;

(2) Discharge of contaminants into or
near foraging areas; and

(3) Use of artificial lights on structures
or vessels in or near foraging areas.

Questions regarding whether specific
activities would constitute a violation of
section 9 of the Act should be directed
to the Caribbean Ecological Services
Field Office (see FOR FURTHER
INFORMATION CONTACT).

II. Critical Habitat
Background

Section 4 of the Act requires that we
designate critical habitat on the basis of
the best scientific data available.
Further, our Policy on Information
Standards Under the Endangered
Species Act (published in the Federal
Register on July 1, 1994 (59 FR 34271)),
the Information Quality Act (section 515
of the Treasury and General
Government Appropriations Act for
Fiscal Year 2001 (Pub. L. 106-554; H.R.
5658)), and our associated Information
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Quality Guidelines provide criteria,
establish procedures, and provide
guidance to ensure that our decisions
are based on the best scientific data
available. They require our biologists, to
the extent consistent with the Act and
with the use of the best scientific data
available, to use primary and original
sources of information as the basis for
recommendations to designate critical
habitat.

When we are determining which areas
should be designated as critical habitat,
our primary source of information is
generally the information from the SSA
report and information developed
during the listing process for the
species. Additional information sources
may include any generalized
conservation strategy, criteria, or outline
that may have been developed for the
species; the recovery plan for the
species; articles in peer-reviewed
journals; conservation plans developed
by States and counties; scientific status
surveys and studies; biological
assessments; other unpublished
materials; or experts’ opinions or
personal knowledge.

Habitat is dynamic, and species may
move from one area to another over
time. We recognize that critical habitat
designated at a particular point in time
may not include all of the habitat areas
that we may later determine are
necessary for the recovery of the
species. For these reasons, a critical
habitat designation does not signal that
habitat outside the designated area is
unimportant or may not be needed for
recovery of the species. Areas that are
important to the conservation of the
species, both inside and outside the
critical habitat designation, will
continue to be subject to: (1)
Conservation actions implemented
under section 7(a)(1) of the Act; (2)
regulatory protections afforded by the
requirement in section 7(a)(2) of the Act
for Federal agencies to ensure their
actions are not likely to jeopardize the
continued existence of any endangered
or threatened species; and (3) the
prohibitions found in section 9 of the
Act. Federally funded or permitted
projects affecting listed species outside
their designated critical habitat areas
may still result in jeopardy findings in
some cases. These protections and
conservation tools will continue to
contribute to recovery of the species.
Similarly, critical habitat designations
made on the basis of the best available
information at the time of designation
will not control the direction and
substance of future recovery plans,
habitat conservation plans, or other
species conservation planning efforts if
new information available at the time of

those planning efforts calls for a
different outcome.

Critical Habitat Prudency

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, the Secretary shall
designate critical habitat at the time the
species is determined to be an
endangered or threatened species. Our
regulations (50 CFR 424.12(a)(1)) state
that the Secretary may, but is not
required to, determine that a
designation would not be prudent in the
following circumstances:

(i) The species is threatened by taking
or other human activity and
identification of critical habitat can be
expected to increase the degree of such
threat to the species;

(ii) The present or threatened
destruction, modification, or
curtailment of a species’ habitat or range
is not a threat to the species, or threats
to the species’ habitat stem solely from
causes that cannot be addressed through
management actions resulting from
consultations under section 7(a)(2) of
the Act;

(iii) Areas within the jurisdiction of
the United States provide no more than
negligible conservation value, if any, for
a species occurring primarily outside
the jurisdiction of the United States;

(iv) No areas meet the definition of
critical habitat; or

(v) The Secretary otherwise
determines that designation of critical
habitat would not be prudent based on
the best scientific data available.

In our October 9, 2018, proposed rule
(83 FR 50560), we found the designation
of critical habitat for the black-capped
petrel was not prudent, in accordance
with 50 CFR 424.12(a)(1), because
destruction of habitat is not a threat to
the species in the U.S. portions of the
range. However, since the publication of
the proposed rule, new information
provides evidence that there are threats
acting on the species within areas under
U.S. jurisdiction. Those threats include
offshore energy development, including
petroleum (oil and gas) and renewable
sources (wind). These threats currently
affect the species’ marine habitat to a
limited degree; however, those impacts
are expected to increase with future
offshore energy development.
Accordingly, we have determined that
the designation of critical habitat for the
black-capped petrel is prudent.

Critical Habitat Determinability

Our regulations at 50 CFR 424.12(a)(2)
state that the designation of critical

habitat is not determinable when one or
both of the following situations exist:

(i) Data sufficient to perform required
analyses are lacking, or

(ii) The biological needs of the species
are not sufficiently well known to
identify any area that meets the
definition of “critical habitat.”

When critical habitat is not
determinable, the Act allows the Service
an additional year to publish a critical
habitat designation (16 U.S.C.
1533(b)(6)(C)(ii)).

The data sufficient to perform the
required consideration of economic
impacts are lacking at this time.
Therefore, we conclude that the
designation of critical habitat for the
black-capped petrel is not determinable
at this time. The Act allows the Service
an additional year to publish a critical
habitat designation that is not
determinable at the time of listing (16
U.S.C. 1533(b)(6)(C)(ii)).

Required Determination

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994
(Government-to-Government Relations
with Native American Tribal
Governments; 59 FR 22951), Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments), and the Department of
the Interior’s manual at 512 DM 2, we
readily acknowledge our responsibility
to communicate meaningfully with
federally recognized Tribes on a
government-to-government basis. In
accordance with Secretary’s Order 3206
of June 5, 1997 (American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act), we readily acknowledge
our responsibilities to work directly
with Tribes in developing programs for
healthy ecosystems, to acknowledge that
Tribal lands are not subject to the same
controls as Federal public lands, to
remain sensitive to Indian culture, and
to make information available to Tribes.
We have determined that no Tribal
lands fall within the boundaries of the
black-capped petrel’s range, so no Tribal
lands would be affected by the listing of
the species.

References Cited

A complete list of references cited in
this rulemaking is available on the
internet at https://www.regulations.gov
and upon request from the Caribbean
Ecological Services Field Office (see FOR
FURTHER INFORMATION CONTACT).
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Plants, Reporting and

Regulation Promulgation

Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as set forth
below:

PART 17—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

m 1. The authority citation for part 17

Authority: 16 U.S.C. 1361-1407; 1531—
1544; and 42014245, unless otherwise
noted.

m 2. Amend § 17.11, in paragraph (h), by
adding an entry for ‘“Petrel, black-
capped” to the List of Endangered and
Threatened Wildlife in alphabetical
order under BIRDS to read as follows:

§17.11
wildlife.

Endangered and threatened

recordkeeping requirements, continues to read as follows: * * * * *
Transportation, Wildlife. (h)* * *
Common name Scientific name Where listed Status Listing citatiopusleasnd applicable

* *

BIRDS

* *

Petrel, black-capped .........cccccevueennen.

* * *

* *

88 FR [INSERT FEDERAL REG-
ISTER PAGE WHERE DOCU-
MENT BEGINS], 12/28/2023.

* *

Martha Williams,

Director, U.S. Fish and Wildlife Service.
[FR Doc. 2023—-28456 Filed 12—27-23; 8:45 am]
BILLING CODE 4333-15-P
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contains notices to the public of the proposed
issuance of rules and regulations. The
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persons an opportunity to participate in the
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-2401; Project
Identifier AD—2023-01278-E]

RIN 2120-AA64

Airworthiness Directives; International
Aero Engines, LLC Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede Airworthiness Directive (AD)
2022-19-15, which applies to certain
International Aero Engines, LLC (IAE
LLC) Model PW1100G series engines;
and AD 2023-16-07, which applies to
certain IAE LLC Model PW1100G series
engines and PW1400G series engines.
AD 2022-19-15 requires an angled
ultrasonic inspection (AUSI) of the
high-pressure turbine (HPT) 1st-stage
disk and HPT 2nd-stage disk, and
replacement if necessary. AD 2023-16—
07 requires an AUSI of the HPT 1st-
stage hub (also known as the HPT 1st-
stage disk) and HPT 2nd-stage hub (also
known as the HPT 2nd-stage disk) for
cracks, and replacement if necessary,
which is terminating action for AD
2022-19-15. Since the FAA issued
those two ADs, an investigation
determined an increased risk of powder
metal anomalies for all powder metal
parts in certain powder metal
production campaigns, which are
susceptible to failure significantly
earlier than previously determined. This
proposed AD would retain the AUSI
requirement for certain HPT 1st-stage
and HPT 2nd-stage hubs from AD 2023-
16—07. This proposed AD would also
require performing an AUSI of the HPT
1st-stage hub, HPT 2nd-stage hub, high-
pressure compressor (HPC) 7th-stage
integrally bladed rotor (IBR-7), and HPGC
8th-stage integrally bladed rotor (IBR-8)
for cracks and replacement if necessary.

This proposed AD would also require
accelerated replacement of the HPC
IBR-7, HPC IBR-8, HPC rear hub, HPT
1st-stage hub, HPT 1st-stage air seal,
HPT 1st-stage blade retaining plate, HPT
2nd-stage hub, HPT 2nd-stage blade
retaining plate, and HPT 2nd-stage rear
seal. The FAA is proposing this AD to
address the unsafe condition on these
products.

DATES: The FAA must receive comments
on this proposed AD by January 17,
2024.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

o Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-2401; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this NPRM, any comments
received, and other information. The
street address for Docket Operations is
listed above.

Material Incorporated by Reference:

o For Pratt & Whitney (PW) service
information identified in this NPRM,
contact International Aero Engines, LLC,
400 Main Street, East Hartford, CT
06118; phone: (860) 565—0140; email:
help24@pw.utc.com; website:
connect.prattwhitney.com.

* You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 1200 District Avenue,
Burlington, MA 01803. For information
on the availability of this material at the
FAA, call (817) 222-5110.

FOR FURTHER INFORMATION CONTACT:
Carol Nguyen, Aviation Safety Engineer,
FAA, 2200 South 216th Street, Des
Moines, WA 98198; phone: (781) 238—
7655; email: carol.nguyen@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include “Docket No.
FAA-2023-2401; Project Identifier AD—
2023-01278-E” at the beginning of your
comments. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend the proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Carol Nguyen,
Aviation Safety Engineer, FAA, 2200
South 216th Street, Des Moines, WA
98198. Any commentary that the FAA
receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Background

The FAA issued AD 2022-19-15,
Amendment 39-22184 (87 FR 59660,
October 3, 2022; corrected October 24,
2022 (87 FR 64156)) (AD 2022-19-15),
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for certain IAE LLC Model PW1122G—
M, PW1124G1-JM, PW1124G—]M,
PW1127G1-JM, PW1127GA-]M,
PW1127G—JM, PW1129GJM,
PW1130G—JM, PW1133GA-JM, and
PW1133G—JM engines. AD 2022-19-15
was prompted by an analysis of an event
involving an International Aero Engines
AG V2533-A5 model turbofan engine,
which experienced an uncontained
failure of an HPT 1st-stage disk that
resulted in high-energy debris
penetrating the engine cowling. AD
2022-19-15 requires performing an
AUSI of the HPT 1st-stage disk and HPT
2nd-stage disk and, depending on the
results of the inspections, replacing the
HPT 1st-stage disk or HPT 2nd-stage
disk. The agency issued AD 2022-19-15
to prevent failure of the HPT 1st-stage
disk and HPT 2nd-stage disk.

Since the FAA issued AD 2022-19—
15, an Airbus Model A320neo airplane
powered by IAE LLC Model
PW1127GA-JM engines experienced a
failure of the HPC IBR-7 that resulted in
an engine shutdown and an aborted
take-off. Following this event, the
manufacturer conducted a records
review of production and field-returned
parts and then re-evaluated their
engineering analysis methodology. The
new analysis identified HPT 1st-stage
hubs and HPT 2nd-stage hubs that are
susceptible to failure significantly
earlier than previously determined. On
August 4, 2023, PW issued service
information with procedures for an
AUSI to detect cracks and prevent
premature failure. The manufacturer’s
updated analysis also identified
PW1400G series engines that contain
HPT 1st-stage hubs and HPT 2nd-stage
hubs that are also subject to the unsafe
condition. The FAA determined that the
new service information necessitated
action much earlier than the compliance
time mandated in AD 2022-19-15 and
that the additional engines should also
be subject to these actions. As a result,
the FAA issued AD 2023-16-07,
Amendment 39-22526 (88 FR 56999,
August 22, 2023) (AD 2023-16-07) for
certain IAE LLC Model PW1122G—JM,
PW1124G1-JM, PW1124G—JM,
PW1127G—JM, PW1127G1-JM,
PW1127GA—JM, PW1129G—JM,
PW1130G-JM, PW1133G-]M,
PW1133GA—JM, PW1428G—JM,
PW1428GA-JM, PW1428GH-]M,
PW1431G-JM, PW1431GA-JM, and
PW1431GH-JM engines. AD 2023-16—
07 requires performing an AUSI of the
HPT 1st-stage hub (also known as the
HPT 1st-stage disk) and HPT 2nd-stage
hub (also known as the HPT 2nd-stage
disk) for cracks and, depending on the
results of the inspections, replacing the

HPT 1st-stage hub or HPT 2nd-stage
hub, which was terminating action for
the requirements of AD 2022-19-15.
The FAA issued AD 2023-16-07 to
prevent failure of the HPT 1st-stage hub
and HPT 2nd-stage hub.

Actions Since the Previous ADs Were
Issued

Since the FAA issued AD 2023-16—
07, additional manufacturer analysis
found that the failure of the HPC IBR—

7 was caused by a powder metal
anomaly, similar in nature to the
anomalies outlined in AD 2022-19-15.
The analysis also concluded that there
is an increased risk of failure for
additional powder metal parts in certain
powder metal production campaigns,
specifically the HPC IBR-7 and HPC
IBR-8, and that all affected parts are
susceptible to failure significantly
earlier than previously determined. The
condition, if not addressed, could result
in uncontained hub failure, release of
high-energy debris, damage to the
engine, damage to the airplane, and loss
of the airplane.

Previous NPRM

To address the unsafe condition, the
FAA issued an NPRM (Docket No.
FAA-2023-2237; Project Identifier AD—
2023-01057-E) to supersede AD 2022—
19-15 and AD 2023-16—-07, which was
published in the Federal Register on
December 12, 2023 (88 FR 86088).
However, since that NPRM was issued,
the FAA has received information from
PW that an error was inadvertently
included in the NPRM compliance
times for some of the HPT 1st-stage and
2nd-stage hubs, which would have
required removal significantly later than
necessary. Because the removal
timeframe needed to be shortened, the
FAA determined it is necessary to
withdraw the NPRM and issue a new
NPRM for the unsafe condition with the
correct compliance times.

The FAA received comments on the
previous NPRM (Docket No. FAA—
2023-2237; Project Identifier AD-2023—
01057-E), which will be copied to
Docket No. FAA-2023-2401 and
addressed in the final rule.

Since the requirements in this
proposed AD are similar to those
proposed in the withdrawn NPRM, and
because the comment period on the
withdrawn NPRM was 30 days, we have
good cause to make the comment period
for this proposed AD 20 days.

FAA’s Determination

The FAA is issuing this NPRM after
determining that the unsafe condition
described previously is likely to exist or

develop on other products of the same
type design.

Related Service Information Under 1
CFR Part 51

The FAA reviewed the following
service information:

e PW Alert Service Bulletin (ASB)
PW1000G—-C-72-00-0224—00A—-930A—
D, Issue No: 001, dated November 3,
2023, which specifies procedures for
performing an AUSI for cracks on
affected HPC IBR-7 and HPC IBR-38;

e PW ASB PW1000G—-C-72-00—
0225—00A—-930A-D Issue No: 001, dated
November 3, 2023, which specifies
procedures for performing an AUSI for
cracks on affected HPT 1st-stage hubs
and HPT 2nd-stage hubs;

e PW SINO. 198F-23, dated
November 3, 2023, which specifies the
list of affected HPT 1st-stage hubs and
HPT 2nd-stage hubs, identified by part
number and serial number, installed on
certain IAE LLC engines.

e PW Service Bulletin PW1000G-C—
72—00-0188-00A—-930A-D, Issue No:
002, dated July 8, 2022, which was
previously approved for incorporation
by reference on November 7, 2022 (87
FR 59660, October 3, 2022; corrected
October 24, 2022 (87 FR 64156)). This
service information specifies procedures
for performing an AUSI for cracks on
affected HPT 1st-stage hubs and HPT
2nd-stage hubs;

e PW Special Instruction (SI) NO.
149F-23, dated August 4, 2023, which
was previously approved for
incorporation by reference on August
28, 2023 (88 FR 56999, August 22,
2023). This service information specifies
the list of affected HPT 1st-stage hubs
and HPT 2nd-stage hubs, identified by
part number and serial number,
installed on certain IAE LLC engines;
and

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in ADDRESSES.

Proposed AD Requirements in This
NPRM

This proposed AD would retain none
of the requirements of AD 2022-19-15,
however, it would retain certain
requirements of AD 2023—-16-07. This
proposed AD would require performing
an AUSI of the HPT 1st-stage hub and
HPT 2nd-stage hub and replacing as
necessary. This proposed AD would
also require performing an AUSI of the
HPC IBR-7 and HPC IBR-8 for cracks
and replacing as necessary. This
proposed AD would also require
accelerated replacement of the HPC
IBR-7, HPC IBR-8, HPC rear hub, HPT
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1st-stage hub, HPT 1st-stage air seal,
HPT 1st-stage blade retaining plate, HPT
2nd-stage hub, HPT 2nd-stage blade
retaining plate, and HPT 2nd-stage rear
seal.

Interim Action

The FAA considers this proposed AD
to be an interim action. The unsafe
condition is still under investigation by
the manufacturer and, depending on the

results of that investigation, the FAA
may consider further rulemaking action.

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 430
engines installed on airplanes of U.S.
registry. The FAA estimates that 366
engines would need replacement of the
HPT 1st-stage hub; 351 engines would
need replacement of the HPT 2nd-stage
hub; 408 engines would need

ESTIMATED COSTS

replacement of the HPC IBR-7; 368
engines would need replacement of the
HPC IBR-8; 283 engines would need
replacement of the HPC rear hub; and
206 engines would need replacement of
the HPT 1st-stage air seal, HPT 1st-stage
blade retaining plate, HPT 2nd-stage
blade retaining plate, and HPT 2nd-
stage rear seal.

The FAA estimates the following
costs to comply with this proposed AD:

Parts cost
Action Labor cost (avera%% Spt;o-rated %Cr’g(tjggr Cg?)te?arl]to%ss-

AUSI of HPT 1st-stage hub, HPT 2nd-stage | 80 work-hours x $85 per hour = $6,800 ...... $0 $6,800 $2,924,000

hub, HPC IBR-7, and HPC IBR-8 for

cracks.
Replace HPT 1st-stage hub ......................... 10 work-hours x $85 per hour = $850 ......... 56,000 56,850 20,807,100
Replace HPT 2nd-stage hub ..............cccc.... 10 work-hours x $85 per hour = $850 ......... 62,000 62,850 22,060,350
Replace HPC IBR—7 ......ccccooviviiiiiiieecieee 10 work-hours x $85 per hour = $850 ......... 82,000 82,850 33,802,800
Replace HPC IBR-8 ........ccccceeiiiiiiinieiiene 10 work-hours x $85 per hour = $850 ......... 93,000 93,850 34,536,800
Replace HPC rear hub .........ccccceceineiincnnn. 10 work-hours x $85 per hour = $850 ......... 132,000 132,850 37,596,550
Replace HPT 1st-stage air seal, HPT 1st- | 20 work-hours x $85 per hour = $1,700 ...... 35,000 36,700 7,560,200

stage blade retaining plate, HPT 2nd-

stage blade retaining plate, and HPT 2nd-

stage rear seal.

The FAA has included all known
costs in its cost estimate. According to
the manufacturer, however, some of the
costs of this AD may be covered under
warranty, thereby reducing the cost
impact on affected operators.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order

13132. This proposed AD would not
have a substantial direct effect on the

States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
2022-19-15, Amendment 39-22184 (87
FR 64156, October 24, 2022; corrected
October 24, 20 (87 FR 64156)); and
Airworthiness Directive 2023-16—07,
Amendment 39-22526 (88 FR 56999,
August 22, 2023); and

m b. Adding the following new
airworthiness directive:

International Aero Engines, LLC: Docket No.
FAA-2023-2401; Project Identifier AD—
2023-01278-E.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by January 17,
2024.

(b) Affected ADs

(1) This AD replaces AD 2022—-19-15,
Amendment 39-22184 (87 FR 64156, October
24, 2022; corrected October 24, 20 (87 FR
64156)).

(2) This AD replaces AD 2023-16-07,
Amendment 39-22526 (88 FR 56999, August
22, 2023) (AD 2023-16-07).

(c) Applicability

This AD applies to International Aero
Engines, LLC (IAE LLC) Model PW1122G-
M, PW1124G1-JM, PW1124G-JM,
PW1127G-JM, PW1127G1-JM, PW1127GA~-
JM, PW1129G-JM, PW1130G—JM, PW1133G—
M, PW1133GA—JM, PW1428G—JM,
PW1428GA-JM, PW1428GH-JM, PW1431G—
M, PW1431GA—JM, and PW1431GH-]M
engines.
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(d) Subject

Joint Aircraft System Component (JASC)
Code 7230, Turbine Engine Compressor
Section; 7250, Turbine Section.

(e) Unsafe Condition

This AD was prompted by an analysis of
an event involving an IAE LLC Model
PW1127GA-JM engine, which experienced
failure of a high-pressure compressor (HPC)
7th-stage integrally bladed rotor (IBR-7) that
resulted in an engine shutdown and aborted
takeoff. The FAA is issuing this AD to failure
of the high-pressure turbine (HPT) 1st-stage
hub, HPT 2nd-stage hub, HPC IBR-7, and
HPC 8th-stage integrally bladed rotor (IBR-8).
The unsafe condition, if not addressed, could
result in uncontained hub failure, release of
high-energy debris, damage to the engine,
damage to the airplane, and loss of the
airplane.

(f) Compliance
Comply with this AD within the

compliance times specified, unless already
done.

(g) Retained Inspections From AD 2023-16-
07, With No Changes

(1) This paragraph restates the
requirements of paragraph (g)(1) of AD 2023—
16—07. For Group 1 and Group 2 engines

with an installed HPT 1st-stage hub having
part number (P/N) 30G7301 and a serial
number (S/N) listed in Tables 1, 2, 3, or 4 of
PW Special Instruction (SI) NO. 149F-23,
dated August 4, 2023 (PW SI NO. 149F-23),
within 30 days after August 28, 2023 (the
effective date of AD 2023-16-07), perform an
AUSI of the HPT 1st-stage hubs for cracks in
accordance with the Accomplishment
Instructions, paragraph 9.A. or 9.B., as
applicable, of Pratt & Whitney (PW) Service
Bulletin PW1000G-C~72-00-0188—00A—
930A-D, Issue No: 002, dated July 8, 2022
(PW1000G-C~72-00-0188—00A-930A-D,
Issue 002).

(2) This paragraph restates the
requirements of paragraph (g)(2) of AD 2023—
16-07. For Group 1 and Group 2 engines
with an installed HPT 2nd-stage hub having
P/N 30G6602 and an S/N listed in Tables 1,
2, 3, or 4 of PW SI NO. 149F-23, within 30
days after August 28, 2023 (the effective date
of AD 2023-16-07), perform an AUSI of the
HPT 2nd-stage hubs for cracks in accordance
with the Accomplishment Instructions,
paragraph 9.C. or 9.D., as applicable, of
PW1000G—C-72-00-0188—-00A—-930A-D,
Issue 002.

(h) New Required Actions

(1) For Group 1 and Group 2 engines with
an installed HPC IBR-7 having part number

(P/N) 30G2307 or 30G4407 or an installed
HPC IBR-8 having P/N, 30G5608, 30G5908 or
30G8908, at the next HPC engine shop visit
and thereafter at every HPC engine shop visit,
perform an angled ultrasonic scan inspection
(AUSI) of the affected HPC IBR-7 or HPC
IBR-8, as applicable, for cracks in accordance
with the Accomplishment Instructions,
paragraph 4.E.(1) or 4.E.(2), of PW Alert
Service Bulletin (ASB) PW1000G—C~72-00—
0224-00A—-930A-D, Issue No: 001, dated
November 3, 2023.

(2) For Group 1 and Group 2 engines with
an installed HPT 1st-stage hub having P/N
30G7301 or an HPT 2nd-stage hub having P/
N 30G6602, before exceeding the applicable
compliance time in Table 1 to paragraph
(h)(2) of this AD, except as required by
paragraphs (g)(1) and (2) and paragraph (h)(6)
of this AD, perform an AUSI of the affected
HPT 1st-stage hub or HPT 2nd-stage hub, as
applicable, for cracks in accordance with the
Accomplishment Instructions, paragraph
1.D.(7)(a) or 1.D.(7)(b) of PW ASB PW1000G—
C-72—00-0225-00A—930A-D Issue No: 001,
dated November 3, 2023 (PW ASB
PW1000G-C-72-00-0225—-00A-930A-D).
Thereafter, repeat the AUSI at the applicable
interval in Table 1 to paragraph (h)(2) of this
AD.

TABLE 1 TO PARAGRAPH (h)(2)—AUSI COMPLIANCE TIMES

Engine AUSI performed prior ) ) o
roup to effective date of Compliance time Repetitive interval
9 this AD

T NO o Before accumulating 3,800 cycles since new (CSN) or | Thereafter at each HPT engine shop visit or before
within 100 flight cycles (FCs) after the effective date exceeding 3,800 FCs from the last AUSI of the af-
of this AD, whichever occurs later. fected hub, whichever occurs first.

| YeS i At the next HPT engine shop visit, not to exceed | Thereafter at each HPT engine shop visit or before
3,800 FCs since the previous AUSI, or within 100 exceeding 3,800 FCs from the last AUSI of the af-
FCs after the effective date of this AD, whichever fected hub, whichever occurs first.
occurs later.

2 e NO i Before accumulating 2,800 CSN or within 100 FCs | Thereafter at each HPT engine shop visit or before
after the effective date of this AD, whichever occurs exceeding 2,800 FCs from the last angled AUSI of
later. the affected hub, whichever occurs first.

2 YES oo At the next HPT engine shop visit, not to exceed | Thereafter at each HPT engine shop visit or before
2,800 FCs since the previous AUSI, or within 100 exceeding 2,800 FCs from the last AUSI of the af-
FCs after the effective date of this AD, whichever fected hub, whichever occurs first.
occurs later.

(3) For Group 1 and Group 2 engines with
an installed part listed in Table 2 to
paragraph (h)(3) of this AD, at the next HPT
engine shop visit not to exceed the applicable

cyclic limit specified in Table 2 to paragraph
(h)(3) of this AD, or 100 FCs after the
effective date of the AD, whichever occurs
later, except as required by paragraphs (h)(5)

and (7) of this AD, remove the affected part
from service and replace with a part eligible
for installation.

TABLE 2 TO PARAGRAPH (h)(3)—PART REPLACEMENT COMPLIANCE TIMES

Engine
group

AUSI performed prior to
effective date of this AD

Part name Part number

Cyclic limit

HPT 1st-stage hub
HPT 1st-stage hub
HPT 2nd-stage hub

HPT 2nd-stage hub
HPT 1st-stage hub
HPT 1st-stage hub
HPT 2nd-stage hub

HPT 2nd-stage hub

30G4201 or 30G6201 ...
30G4201 or 30G6201 ...
30G3902 or 30G5502 ...

30G3902 or 30G5502 ...
30G4201 or 30G6201 ...
30G4201 or 30G6201 ...
30G3902 or 30G5502 ...

30G3902 or 30G5502 ...

3,800 FCs since last AUSI.

3,800 CSN.

3,800 FCs since last AUSI or 7,000 CSN which-
ever comes first.

3,800 CSN.

2,800 FCs since last AUSI.

2,800 CSN.

2,800 FCs since last AUSI or 5,000 CSN which-
ever comes first.

2,800 CSN.
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(4) For Group 1 and Group 2 engines with
an installed part listed in Table 3 to
paragraph (h)(4) of this AD, before exceeding

the applicable compliance times specified in
Table 3 to paragraph (h)(4) of this AD,

remove the affected part from service and
replace with a part eligible for installation.

TABLE 3 TO PARAGRAPH (h)(4)—PART REPLACEMENT COMPLIANCE TIMES

Engine . .
group Part name Part number Compliance time
1and 2 .... | HPC rear hub ... | 30G4008 .......cccceevvveercurnnn. At the next HPC shop visit or HPT shop visit, whichever occurs first after the ef-
fective date of this AD.
1and 2 .... | HPT 1st-stage 30G3994 or 30G4674 ........ At the next HPT engine shop visit.

front air seal.
HPT 2nd-stage
rear air seal.
HPT 1st-stage
blade retain-
ing plate.
HPT 2nd-stage
blade retain-
ing plate.
HPC rear hub ...

30G2452.

30G2446.

30G2447.

30G8208

HPC IBR-7 ...... 30G2307 or 30G4407.
HPC IBR-8 ...... 30G5608 or 30G5908 or
30G8908.
HPT 1st-stage 30G7301.
hub.
HPT 2nd-stage | 30G6602.
hub.
2 e HPC rear hub ... | 30G8208 ........
HPC IBR—7 ...... 30G2307 or 30G4407.
HPC IBR-8 ...... 30G5608 or 30G5908 or
30G8908.
HPT 1st-stage 30G7301.
hub.
HPT 2nd-stage | 30G6602.
hub.

AD, whichever occurs later.

AD, whichever occurs later.

Before accumulating 7,000 CSN or within 100 FCs after the effective date of this

Before accumulating 5,000 CSN or within 100 FCs after the effective date of this

(5) For Group 1 and Group 2 engines with
an installed HPT 1st-stage hub having P/N
30G6201 or an HPT 2nd-stage hub having P/
N 30G5502 and an S/N listed in Tables 1, 2,
3, or 4 of PW SI NO. 149F-23 that has not
had an AUSI performed before the effective
date of this AD, before further flight, remove
the affected hub from service.

(6) For Group 1 and Group 2 engines with
an installed HPT 1st-stage hub having P/N
30G7301 or an HPT 2nd-stage hub having P/
N 30G6602 with an S/N listed in Tables 1,
2, 3, or 4 of PW SI NO. 198F-23, dated
November 3, 2023, within 100 FC after the
effective date of this AD, perform an AUSI of
the affected hub for cracks in accordance
with the Accomplishment Instructions,
paragraph 1.D.(7)(a) or 1.D.(7)(b) of PW ASB
PW1000G—C-72-00—-0225-00A-930A-D.

(7) For Group 1 and Group 2 engines with
an installed HPT 1st-stage hub having P/N
30G6201 or an HPT 2nd-stage hub having P/
N 30G5502 with an S/N listed in Tables 1,
2, 3, or 4 of PW SI NO. 198F-23, dated
November 3, 2023, within 100 FC after the
effective date of this AD, remove the hub
from service and replace with a part eligible
for installation.

(8) If any crack is found during any
inspection required by this AD, before further
flight, remove the affected part from service
and replace with a part eligible for
installation.

(9) If an affected part has accumulated 100
FCs or less since the last AUSI, reinspection

is not required provided that the part was not
damaged during removal from the engine.

(i) Definitions

(1) For the purposes of this AD, “Group 1
engines” are IAE LLC Model PW1122G—]M,
PW1124G1-JM, PW1124G-JM, PW1127G-
M, PW1127G1-JM, and PW1127GA-]M
engines.

(2) For the purposes of this AD, “Group 2
engines” are IAE LLC Model PW1129G—]M,
PW1130G—-JM, PW1133G-JM, PW1133GA—-
M, PW1428G—JM, PW1428GA—]M,
PW1428GH-JM, PW1431G-JM, PW1431GA—
JM, and PW1431GH-JM engines.

(3) For the purposes of this AD, an “HPC
engine shop visit” is the induction of an
engine into the shop for maintenance
involving the separation of the H-flange.

(4) For the purposes of this AD, an “HPT
engine shop visit” is the induction of an
engine into the shop for maintenance
involving the separation of the M-flange.

(5) For the purposes of this AD, a “part
eligible for installation” is:

(i) An HPC IBR-7 having P/N 30G2307 or
30G4407, that has passed the AUSI required
by paragraph (h)(1) of this AD or later
approved P/N.

(ii) An HPC IBR-8 having, P/N 30G5608,
30G5908, or 30G8908 that has passed the
AUSI required by paragraph (h)(1) of this AD
or later approved P/N.

(iii) An HPT 1st-stage hub having P/N
30G7301 that has passed the AUSI required

by paragraph (h)(2) of this AD or later
approved P/N.

(iv) An HPT 2nd-stage hub having P/N
30G6602 that has passed the AUSI required
by paragraph (h)(2) of this AD or later
approved P/N.

(v) An HPC rear hub, P/N 30G8208 or later
approved P/N.

(vi) An HPT 1st-stage front air seal, P/N
30G4617 or later approved P/N.

(vii) An HPT 2nd-stage rear air seal, P/N
30G4811 or later approved P/N.

(viii) An HPT 1st-stage blade retaining
plate, P/N 30G6059, 31G0018 or later
approved P/N.

(j) Credit for Previous Actions

This paragraph provides credit for the
actions specified in paragraph (g)(1) and (2)
of this AD, if those actions were performed
before the effective date of this AD using PW
Service Bulletin PW1000G-C-72-00-0188—
00A—-930A-D, Issue No: 001, dated
September 13, 2021. This service information
is not incorporated by reference in this AD.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, AIR-520 Continued
Operational Safety Branch, FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
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appropriate. If sending information directly
to the manager of the AIR-520 Continued
Operational Safety Branch, send it to the
attention of the person identified in
paragraph (1)(1) of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(1) Additional Information

(1) For more information about this AD,
contact Carol Nguyen, Aviation Safety
Engineer, FAA, 2200 South 216th Street, Des
Moines, WA 98198; phone: (781) 238-7655;
email: carol.nguyen@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (m)(6) and (7) of this AD.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on [DATE 35 DAYS AFTER
PUBLICATION OF THE FINAL RULE].

(i) Pratt & Whitney (PW) Alert Service
Bulletin PW1000G—-C-72-00-0224—00A—
930A-D, Issue No: 001, dated November 3,
2023.

(ii) PW Alert Service Bulletin PW1000G—
C-72-00-0225-00A—-930A-D, Issue No: 001,
dated November 3, 2023.

(iii) PW Special Instruction NO. 198F-23,
dated November 3, 2023.

(4) The following service information was
approved for IBR on August 28, 2023 (88 FR
56999, August 22, 2023).

(i) PW Special Instruction NO. 149F-23,
dated August 4, 2023.

(ii) [Reserved]

(5) The following service information was
approved for IBR on November 7, 2022 (87
FR 59660, October 3, 2022; corrected October
24,2022 (87 FR 64156)).

(i) PW Service Bulletin PW1000G-C-72—
00-0188—-00A—-930A-D, Issue No: 002, dated
July 8, 2022.

(ii) [Reserved]

(6) For PW service information identified
in this AD, contact International Aero
Engines, LLC, 400 Main Street, East Hartford,
CT 06118; phone: (860) 565—-0140; email:
help24@pw.utc.com; website:
connect.prattwhitney.com.

(7) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(8) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit: www.archives.gov/federal-register/cfr/
ibr-locations or email: fr.inspection@
nara.gov.

Issued on December 21, 2023.
Caitlin Locke,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-28693 Filed 12-22-23; 4:15 pm]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-2237; Project
Identifier AD—2023-01057-E]

RIN 2120-AA64
Airworthiness Directives; International
Aero Engines, LLC Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Proposed rule; withdrawal.

SUMMARY: The FAA is withdrawing a
notice of proposed rulemaking (NPRM)
that proposed to supersede
Airworthiness Directive (AD) 2022—19—
15, which applies to certain
International Aero Engines, LLC (IAE
LLC) Model PW1100G series engines;
and AD 2023-16-07, which applies to
certain IAE LLC Model PW1100G series
engines and PW1400G series engines.
AD 2022-19-15 requires an angled
ultrasonic inspection (AUSI) of the
high-pressure turbine (HPT) 1st-stage
disk and HPT 2nd-stage disk, and
replacement if necessary. AD 2023-16—
07 requires an AUSI of the HPT 1st-
stage hub (also known as the HPT 1st-
stage disk) and HPT 2nd-stage hub (also
known as the HPT 2nd-stage disk) for
cracks, and replacement if necessary,
which is terminating action for AD
2022-19-15. The NPRM was prompted
by a manufacturer investigation that
determined an increased risk of powder
metal anomalies for all powder metal
parts in certain powder metal
production campaigns, which are
susceptible to failure significantly
earlier than previously determined. The
NPRM would have retained the AUSI
requirement for certain HPT 1st-stage
and HPT 2nd-stage hubs from AD 2023—
16—07. The NPRM would also have
required performing an AUSI of the HPT
1st-stage hub, HPT 2nd-stage hub, high-
pressure compressor (HPC) 7th-stage
integrally bladed rotor (IBR-7), and HPC
8th-stage integrally bladed rotor (IBR-8)
for cracks and replacement if necessary.
The NPRM would also have required
accelerated replacement of the HPC
IBR-7, HPC IBR-8, HPC rear hub, HPT
1st-stage hub, HPT 1st-stage air seal,
HPT 1st-stage blade retaining plate, HPT

2nd-stage hub, HPT 2nd-stage blade
retaining plate, and HPT 2nd-stage rear
seal. Since issuance of the NPRM, the
FAA has received information that an
error was inadvertently included in the
compliance times for some of the HPT
1st-stage and 2nd-stage hubs, which
would have required removal
significantly later than necessary.
Accordingly, the NPRM is withdrawn.
DATES: As of December 28, 2023, the
proposed rule, which was published in
the Federal Register on December 12,
2023 (88 FR 86088), is withdrawn.
ADDRESSES:

AD Docket: You may examine the AD
docket at regulations.gov by searching
for and locating Docket No. FAA-2023—
2237; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD action,
the NPRM, any comments received, and
other information. The street address for
Docket Operations is Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Carol Nguyen, Aviation Safety Engineer,
FAA, 2200 South 216th Street, Des
Moines, WA 98198; phone: (781) 238—
7655; email: carol.nguyen@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA issued an NPRM that
proposed to amend 14 CFR part 39 by
adding an AD that would apply to
certain IAE LL.C Model PW1122G-JM,
PW1124G1-JM, PW1124G—JM,
PW1127G—JM, PW1127G1-JM,
PW1127GA-JM, PW1129G-]M,
PW1130G-JM, PW1133G-]M,
PW1133GA—JM, PW1428G—JM,
PW1428GA-JM, PW1428GH-]M,
PW1431G—JM, PW1431GA—JM, and
PW1431GH-JM engines. The NPRM was
published in the Federal Register on
December 12, 2023 (88 FR 86088). The
NPRM was prompted by an analysis of
an event involving an IAE LLC Model
PW1127GA-JM engine, which
experienced failure of a HPC IBR-7 that
resulted in an engine shutdown and
aborted takeoff; and the FAA’s
determination to supersede AD 2022—
19-15, Amendment 39-22184 (87 FR
59660, October 3, 2022; corrected
October 24, 2022 (87 FR 64156)) (AD
2022-19-15), and AD 2023-16-07,
Amendment 39-22526 (88 FR 56999,
August 22, 2023) (AD 2023-16-07). The
NPRM proposed to retain the AUSI
requirement for certain HPT 1st-stage
and HPT 2nd-stage hubs from AD 2023-
16—07. The NPRM also proposed to
require performing an AUSI of the HPT
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1st-stage hub, HPT 2nd-stage hub, HPC
IBR-7, and HPC IBR-8 for cracks and
replacement if necessary. The NPRM
also proposed to require accelerated
replacement of the HPC IBR-7, HPC
IBR—-8, HPC rear hub, HPT 1st-stage hub,
HPT 1st-stage air seal, HPT 1st-stage
blade retaining plate, HPT 2nd-stage
hub, HPT 2nd-stage blade retaining
plate, and HPT 2nd-stage rear seal.

The proposed actions were intended
to address failure of the HPT 1st-stage
hub, HPT 2nd-stage hub, HPC IBR-7,
and HPC IBR-8, which could result in
uncontained hub failure, release of high-
energy debris, damage to the engine,
damage to the airplane, and loss of the
airplane.

Actions Since the NPRM Was Issued

Since issuance of the NPRM, the FAA
has received information from Pratt &
Whitney that an error was inadvertently
included in the removal times for some
of the HPT 1st-stage and 2nd-stage hubs,
which would have required removal
significantly later than necessary.
Because the removal timeframe needed
to be shortened, the FAA determined it
is necessary to withdraw the NPRM and
issue a new NPRM for the unsafe
condition with the correct compliance
times.

Withdrawal of the NPRM constitutes
only such action and does not preclude
the FAA from further rulemaking on
this issue, nor does it commit the FAA
to any course of action in the future.

Comments

The FAA received comments on the
NPRM. However, due to the FAA’s
determination that it is necessary to
withdraw and issue a new NPRM, the
comments will be copied to Docket No.
FAA-2023-2401 and addressed in the
final rule for that AD action.
Additionally, the FAA requests that the
commenters review the new NPRM at
Docket No. FAA-2023-2401.

FAA’s Conclusions

Upon further consideration, the FAA
has determined that the NPRM does not
adequately address the identified unsafe
condition. Accordingly, the NPRM is
withdrawn.

Regulatory Findings

Since this action only withdraws an
NPRM, it is neither a proposed nor a
final rule. This action therefore is not
covered under Executive Order 12866,
the Regulatory Flexibility Act, or DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979).

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Withdrawal

m Accordingly, the notice of proposed
rulemaking (Docket No. FAA-2023—
2237), which was published in the
Federal Register on December 12, 2023
(88 FR 86088), is withdrawn.

Issued on December 21, 2023.
Caitlin Locke,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-28703 Filed 12-22-23; 4:15 pm]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-2402; Project
Identifier MCAI-2023-00370-T]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc., Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Bombardier, Inc., Model CL—
600-2B16 (601-3A, 601-3R, and 604
Variants) airplanes. This proposed AD
was prompted by a report indicating
that a new filter plate connector for the
nose wheel steering (NWS) system
electronic control module (ECM) does
not meet certain certification
requirements. This proposed AD would
require replacing all affected non-
compliant ECMs. This proposed AD
would also prohibit the installation of
affected parts under certain conditions.
The FAA is proposing this AD to
address the unsafe condition on these
products.

DATES: The FAA must receive comments
on this proposed AD by February 12,
2024.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—

30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-2402; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this NPRM, the mandatory
continuing airworthiness information
(MCAI), any comments received, and
other information. The street address for
Docket Operations is listed above.

Material Incorporated by Reference

e For service information identified
in this NPRM, contact Bombardier
Business Aircraft Customer Response
Center, 400 Cote-Vertu Road West,
Dorval, Québec H4S 1Y9, Canada;
telephone 514-855-2999; email ac.yul@
aero.bombardier.com; website
bombardier.com.

¢ You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206-231-3195.

FOR FURTHER INFORMATION CONTACT:
Steven Dzierzynski, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; phone:
(516) 228-7300; email: 9-avs-nyaco-
cos@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include “Docket No.
FAA-2023-2402; Project Identifier
MCAI-2023-00370-T" at the beginning
of your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend the proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
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substantive verbal contact received
about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Steven Dzierzynski,
Aviation Safety Engineer, FAA, 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590; phone: (516) 228-7300;
email: 9-avs-nyaco-cos@faa.gov. Any
commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

Background

Transport Canada, which is the
aviation authority for Canada, has
issued Transport Canada AD CF-2023—
14R1, dated May 15, 2023 (Transport

Canada AD CF-2023-14R1) (also
referred to after this as the MCAI), to
correct an unsafe condition on certain
Bombardier, Inc., Model CL-600-2B16
(601-3A, 601-3R, and 604 Variants)
airplanes. The MCALI states that the
manufacturer of the NWS system ECM,
part number (P/N) 601-86100-27,
introduced a new filter plate connector
that does not meet the certification
requirements related to the
susceptibility of electronic components
to high intensity radiated field. This
non-compliant filter plate connector, if
not replaced, could result in a
malfunction of the NWS system causing
potential un-commanded steering or
lateral excursion from the runway.

The FAA is proposing this AD to
address the unsafe condition on these
products.

You may examine the MCAI in the
AD docket at regulations.gov under
Docket No. FAA—-2023-2402.

Related Service Information Under 1
CFR Part 51

The FAA reviewed the following
Bombardier service information.

e Service Bulletin 604—32-032, dated
October 18, 2021.

e Service Bulletin 605-32-009, dated
October 18, 2021.

e Service Bulletin 650-32—-006, dated
October 18, 2021.

This service information specifies
procedures for removing and replacing
all affected non-compliant ECMs, P/N
601-86100—-27. These documents are

distinct since they apply to different
airplane configurations.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with this
State of Design Authority, it has notified
the FAA of the unsafe condition
described in the MCAI and service
information referenced above. The FAA
is issuing this NPRM after determining
that the unsafe condition described
previously is likely to exist or develop
on other products of the same type
design.

Proposed AD Requirements in This
NPRM

This proposed AD would require
accomplishing the actions specified in
the service information already
described. This proposed AD would
also prohibit the installation of affected
parts under certain conditions.

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 164
airplanes of U.S. registry. The FAA
estimates the following costs to comply
with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
6 WOrk-hours x $85 per NOUr = $510 ..cuiiieiiiieeeeeere et eas $75,972 $76,482 $12,543,048

The FAA has included all known
costs in its cost estimate. According to
the manufacturer, however, some or all
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
operators.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under

that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.
Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive:

Bombardier, Inc.: Docket No. FAA-2023—
2402; Project Identifier MCAI-2023—
00370-T.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by February 12,
2024.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc.,
Model CL-600-2B16 (601-3A, 601-3R, and
604 Variants) airplanes, certificated in any
category, with serial numbers 5301 through
5665 inclusive, 5701 through 5990 inclusive,
and 6050 and subsequent.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing gear.

(e) Unsafe Condition

This AD was prompted by a report
indicating that a new filter plate connector
for the nose wheel steering (NWS) system
electronic control module (ECM) does not
meet certain certification requirements. The
FAA is issuing this AD to address this non-
compliant filter plate connector, which, if not
replaced, could result in a malfunction of the
NWS system causing potential
uncommanded steering or lateral excursion
from the runway.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Verification of Airplane Technical
Records

Within 24 months after the effective date
of this AD: Inspect the serial number of the
ECM, P/N 601-86100-27, in accordance with
Section 2.B. Part A of the Accomplishment
Instructions of the applicable service
information listed in figure (1) to the
introductory text of paragraph (g) of this AD
to determine if the serial number of the ECM,
part number (P/N) 601-86100-27, is listed in
Table 1 of Section 1.A. of the applicable
service information listed in figure (1) to the
introductory text of paragraph (g) of this AD.
A review of maintenance records is also
acceptable if the serial number of the ECM
can be conclusively determined from that
review.

Model Serial Numbers Applicable Bombardier Service Bulletin
CL-600-2B16 6050 and subsequent | 650-32-006, dated October 18, 2021
CL-600-2B16 5701 through 5990 | 605-32-009, dated October 18, 2021
CL-600-2B16 5301 through 5665 604-32-032, dated October 18, 2021

(1) If the serial number of the ECM is listed
in Table 1 of Section 1.A. of the applicable
service information or is not reidentified on
the nameplate as SB—1, then the actions of
paragraph (h) of this AD are required.

(2) If the serial number of the ECM is not
listed in Table 1 of Section 1.A. of the
applicable service information or is
reidentified on the nameplate as SB—1, then
the actions of paragraph (h) of this AD are not
required.

(h) Replacement

For airplanes identified in paragraph (g)(1)
of this AD: Do the actions specified in
paragraphs (h)(1) and (2) of this AD.

(1) Within 24 months after the effective
date of this AD: Replace the ECM, P/N 601—
86100-27, identified in paragraph (g)(1) of
this AD, in accordance with Section 2.C. Part
B of the Accomplishment Instructions of the
applicable service information listed in figure
1 to the introductory text of paragraph (g) of
this AD.

(2) Prior to return to service, complete the
operational test of the NWS system in
accordance with Section 2.D. of the
Accomplishment Instructions of the
applicable service information listed in figure
1 to the introductory text of paragraph (g) of
this AD.

(i) Parts Installation Limitation

As of the effective date of this AD, it is
prohibited to install ECM, P/N 601-86100—
27, as a replacement part, if the serial number
is listed in Table 1 of Section 1.A. of the
applicable service information listed in figure

1 to the introductory text of paragraph (g) of
this AD, unless the ECM has been
reidentified with SB—1 on the name plate.

(j) Additional AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Validation Branch, FAA, has the authority to
approve AMOCGs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the manager, International Validation
Branch, mail it to the address identified in
paragraph (k)(2) of this AD or email to: 9-avs-
nyaco-cos@faa.gov. If mailing information,
also submit information by email. Before
using any approved AMOC, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the
responsible Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Validation
Branch, FAA; or Transport Canada; or
Bombardier, Inc.’s Transport Canada Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(k) Additional Information

(1) Refer to Transport Canada AD CF—
2023-14R1, dated May 15, 2023, for related
information. This Transport Canada AD may
be found in the AD docket at regulations.gov
under Docket No. FAA-2023-2402.

(2) For more information about this AD,
contact Steven Dzierzynski, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; phone: (516) 228—
7300; email: 9-avs-nyaco-cos@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Bombardier Service Bulletin 604—32—
032, dated October 18, 2021.

(i) Bombardier Service Bulletin 605—32—
009, dated October 18, 2021.

(iii) Bombardier Service Bulletin 650—32—
006, dated October 18, 2021.

(3) For service information identified in
this AD, contact Bombardier Business
Aircraft Customer Response Center, 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-2999; email
ac.yul@aero.bombardier.com; website
bombardier.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the


mailto:ac.yul@aero.bombardier.com
mailto:9-avs-nyaco-cos@faa.gov
mailto:9-avs-nyaco-cos@faa.gov
mailto:9-avs-nyaco-cos@faa.gov
https://bombardier.com
https://regulations.gov

89636

Federal Register/Vol. 88, No. 248/ Thursday, December 28, 2023 /Proposed Rules

availability of this material at the FAA, call
206-231-3195.

(5) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@nara.gov.

Issued on December 21, 2023.
Caitlin Locke,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2023-28590 Filed 12—-27-23; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-121010-17]

RIN 1545-BO11

Bad Debt Deductions for Regulated

Financial Companies and Members of
Regulated Financial Groups

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations that would
provide guidance regarding whether a
debt instrument is worthless for Federal
income tax purposes. The proposed
regulations are necessary to update the
standard for determining when a debt
instrument held by a regulated financial
company or a member of a regulated
financial group will be conclusively
presumed to be worthless. The proposed
regulations will affect regulated
financial companies and members of
regulated financial groups that hold
debt instruments.

DATES: Written or electronic comments
and requests for a public hearing must
be received by February 26, 2024.

ADDRESSES: Commenters are strongly
encouraged to submit public comments
electronically via the Federal
eRulemaking Portal at https://
www.regulations.gov (indicate IRS and
REG-121010-17) by following the
online instructions for submitting
comments. Requests for a public hearing
must be submitted as prescribed in the
“Comments and Requests for a Public
Hearing” section. Once submitted to the
Federal eRulemaking Portal, comments
cannot be edited or withdrawn. The
Department of the Treasury (Treasury
Department) and the IRS will publish
for public availability any comments
submitted to the IRS’s public docket.
Send paper submissions to:

CC:PA:01:PR (REG-121010-17), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Stephanie D. Floyd at (202) 317-7053;
concerning submissions of comments
and requesting a hearing, Vivian Hayes
at (202) 317-6901 (not toll-free
numbers) or by email to
publichearings@irs.gov (preferred).

SUPPLEMENTARY INFORMATION:
Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR part 1) under
section 166 of the Internal Revenue
Code (Code). These proposed
amendments (proposed regulations)
would update the standard in the
current regulations under § 1.166—2
(existing regulations) for determining
when a debt instrument held by a
regulated financial company or a
member of a regulated financial group
will be conclusively presumed to be
worthless.

1. Existing Rules

Section 166(a)(1) provides that a
deduction is allowed for any debt that
becomes worthless within the taxable
year. Section 166(a)(2) permits the
Secretary of the Treasury or her delegate
(Secretary) to allow a taxpayer to deduct
a portion of a partially worthless debt
that does not exceed the amount
charged-off within the taxable year. The
existing regulations do not define
“worthless.” In determining whether a
debt is worthless in whole or in part, the
IRS considers all pertinent evidence,
including the value of any collateral
securing the debt and the financial
condition of the debtor. See § 1.166—
2(a). The existing regulations provide
further that, when the surrounding
circumstances indicate that a debt is
worthless and uncollectible and that
legal action to enforce payment would
in all probability not result in the
satisfaction of execution on a judgment,
legal action is not required in order to
determine that the debt is worthless. See
§1.166-2(b).

The existing regulations provide two
alternative conclusive presumptions of
worthlessness for bad debt. First,
§1.166-2(d)(1) generally provides that if
a bank or other corporation subject to
supervision by Federal authorities, or by
State authorities maintaining
substantially equivalent standards,
charges off a debt in whole or in part,
either (1) in obedience to the specific
orders of such authorities, or (2) in

accordance with the established policies
of such authorities, and such authorities
at the first audit subsequent to the
charge-off confirm in writing that the
charge-off would have been subject to
specific orders, then the debt is
conclusively presumed to have become
worthless, in whole or in part, to the
extent charged off during the taxable
year.

Second, § 1.166-2(d)(3) generally
provides that a bank (but not other
corporations) subject to supervision by
Federal authorities, or by State
authorities maintaining substantially
equivalent standards, may elect to use a
method of accounting that establishes a
conclusive presumption of
worthlessness for debts, provided the
bank’s supervisory authority has made
an express determination that the bank
maintains and applies loan loss
classification standards that are
consistent with the regulatory standards
of that supervisory authority. Section
1.166-2(d)(1) and (3) are collectively
referred to as the “Conclusive
Presumption Regulations.”

2. Generally Accepted Accounting
Principles Prior to the Current Expected
Credit Loss Revisions

For financial reporting purposes,
financial institutions in the United
States follow the U.S. Generally
Accepted Accounting Principles
(GAAP) issued by the Financial
Accounting Standards Board (FASB).
The long-standing GAAP model for
recognizing credit losses is referred to as
the “incurred loss model” because it
delays recognition of credit losses until
it is probable that a loss has been
incurred. Under the incurred loss
model, an entity considers only past
events and current conditions in
measuring the incurred credit loss. This
method does not require or allow the
incorporation of economic forecasts, or
consideration of industry cycles. The
incurred loss model permits institutions
to use various methods to estimate
credit losses, including historical loss
methods, roll-rate methods, and
discounted cash flow methods. The
GAAP accounting for credit losses has
been revised with the introduction of
the current expected credit loss
methodology for estimating allowance
for credit losses, as further described in
section 3 of this Background.

Under the GAAP incurred loss model,
an institution must first assess whether
a decline in fair value of a debt security
below the amortized cost of the security
is a temporary impairment or other than
temporary impairment (OTTI). If an
entity intends to sell the security or
more likely than not will be required to
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sell the security before recovery of its
amortized cost basis less any current-
period credit loss, OTTI will be
recognized in earnings equal to the
difference between the investment’s
amortized cost basis and its fair value at
the balance sheet date. In assessing
whether the entity more likely than not
will be required to sell the security
before recovery of its amortized cost
basis less any current period credit
losses, an entity considers various
factors such as the payment structure of
the debt security, adverse conditions
related to the security, or the length of
time and the extent to which the fair
value has been less than the amortized
cost basis.

By contrast, if an entity determines
OTTI exists but does not intend to sell
the debt security or it is more likely
than not that the entity will not be
required to sell the debt security prior
to its anticipated recovery, the
impairment is separated into two parts:
the portion of OTTI related to credit loss
on a debt security (Credit-Only OTTI)
and the portion of OTTI related to other
factors but not credit (Non-Credit OTTI).
Credit-Only OTTI will be recognized in
earnings on the income statement, but
Non-Credit OTTI will be reported on the
balance sheet as Other Comprehensive
Income. FASB Staff Positions, FSP FAS
115-2 and 124-2, Recognition and
Presentation of Other-Than-Temporary
Impairments (later codified as part of
ASC 320).

3. The Current Expected Credit Loss
Standard

On June 16, 2016, FASB introduced a
new standard, the Accounting
Standards Update (ASU) No. 2016-13,
Financial Instruments—Credit Losses
(Topic 326): Measurement of Credit
Losses on Financial Instruments
(Update). The Update, which replaces
the incurred loss model in GAAP,
became effective for many entities for
fiscal years beginning after December
15, 2019, and became generally effective
for all entities for fiscal years beginning
after December 15, 2022.

The Update was in response to
concerns by regulators that the incurred
loss model under GAAP restricted the
ability to record credit losses that are
expected but that do not yet meet the
probable threshold. The Update is based
on a current expected credit loss model
(CECL Model), which generally requires
the recognition of expected credit loss
(ECL) in the allowance for credit losses
upon initial recognition of a financial
asset, with the addition to the allowance
recorded as an offset to current earnings.
Subsequently, the ECL must be assessed
each reporting period, and both negative

and positive changes to the ECL must be
recognized through an adjustment to the
allowance and to earnings. ASC 326—
20-30-1; ASC 326-20-35-1. In
estimating the ECL under the CECL
Model, institutions must consider
information about past events, current
conditions, and reasonable and
supportable forecasts relevant to
assessing the collectability of the cash
flow of financial assets. The CECL
Model does not prescribe the use of
specific estimation methods for
measuring the ECL. However, an entity
will need to make adjustments to
provide an estimate of the ECL over the
remaining contractual life of an asset
and to incorporate reasonable and
supportable forecasts about future
economic conditions in the calculations.
A charge-off of a financial asset, which
may be full or partial, is taken out of the
allowance in the period in which a
financial asset is deemed uncollectible.
ASC 326-20-35-8. At that time the
carrying value of the financial asset is
also written down. See ASC 326-20-55—
52. The ECL recognized under the CECL
Model cannot be used to determine bad
debt deductions under section 166
because the ECL recognized under the
CECL Model would be a current
deduction for estimated future losses.

4. Insurance Company Financial
Accounting

Publicly traded insurance companies
report their financial transactions and
losses to the Securities and Exchange
Commission in accordance with GAAP.
Privately held insurance companies may
also report their financial transactions
and losses in accordance with GAAP.
However, in the United States, all
insurance companies, whether publicly
traded or privately held, are regulated
by State governments in the States in
which they are licensed to do business
and are required by State law to prepare
financial statements in accordance with
statutory accounting principles
(Statements of Statutory Accounting
Principles, known as SSAPs or SAPs).
SSAPs serve as a basis for preparing
financial statements for insurance
companies in accordance with statutes
or regulations promulgated by various
States. SSAPs establish guidelines that
must be followed when an asset is
impaired. SSAPs are detailed in the
National Association of Insurance
Commissioner’s (NAIC’s) Accounting
Practices and Procedures Manual.
Generally, the NAIC’s guidelines require
the carrying value of an asset to be
written down if the loss of principal is
OTTI. The OTTI standard is found in
several different statutory accounting
provisions, including SSAP 43R (loan-

backed and structured securities) and
SSAP 26 (bonds, excluding loan-backed
and structured securities).

5. IRS Directives

In 2012, in response to comments
regarding the significant burden on both
insurance companies and the IRS’s
Large Business and International
Division (LB&I) in dealing with audits
relating to the accounting of loss assets,
the IRS issued an insurance industry
directive to its LB&I examiners. See
LR.C. § 166: LB&I Directive Related to
Partial Worthlessness Deduction for
Eligible Securities Reported by
Insurance Companies, LB&I 04—-0712—
009 (July 30, 2012) (Insurance
Directive). The Insurance Directive
states that LB&I examiners would not
challenge an insurance company’s
partial worthlessness deduction under
section 166(a)(2) for the amount of the
SSAP 43R—Revised Loan-Backed and
Structured Securities (September 14,
2009) credit-related impairment charge-
offs of ““eligible securities” as reported
according to SSAP 43R on its annual
statement if the company follows the
procedure set forth in that directive. The
definition of “eligible securities” in the
Insurance Directive covers investments
in loan-backed and structured securities
within the scope of SSAP 43R, subject
to section 166 and not subject to section
165(g)(2)(C) of the Code, including real
estate mortgage investment conduit
regular interests. Thus, the Insurance
Directive allowed insurance companies
to use the financial accounting standard
for tax purposes in limited
circumstances regardless of whether the
regulatory standard is precisely the
same as the tax standard for
worthlessness under section 166.

In 2014, the IRS issued another
industry directive to LB&I examiners
regarding bad debt deductions claimed
under section 166 by a bank or bank
subsidiary. See LB&I Directive Related
to § 166 Deductions for Eligible Debt
and Eligible Debt Securities, LB&I-04—
1014-008 (October 24, 2014) (Bank
Directive). Unlike insurance companies,
banks generally determine loss
deductions for partial and wholly
worthless debts in the same manner for
GAAP and regulatory purposes. The
Bank Directive generally allowed for
loss deductions for partial and wholly
worthless debts to follow those reported
for GAAP and regulatory purposes.

6. Summary of Comments Received in
Response to Notice 2013-35

In 2013, the IRS issued Notice 2013—
35, 2013-24 I.R.B. 1240, requesting
comments on the Conclusive
Presumption Regulations. The Treasury
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Department and the IRS noted that since
the adoption of the Conclusive
Presumption Regulations, there have
been significant changes made to the
regulatory standards relevant for loan
charge-offs. In light of those changes,
Notice 2013-35 sought comments on
whether (1) changes that have occurred
in bank regulatory standards and
processes since adoption of the
Conclusive Presumption Regulations
require amendment of those regulations,
and (2) application of the Conclusive
Presumption Regulations continues to
be consistent with the principles of
section 166. Comments were also sought
on the types of entities that are
permitted, or should be permitted, to
apply a conclusive presumption of
worthlessness.

Commenters responded that the
Conclusive Presumption Regulations are
outdated and contain requirements for a
bad debt deduction that taxpayers can
no longer satisfy. For example, one
commenter noted that § 1.166—-2(d)(1) is
unusable by community banks because
banking regulators will not issue written
correspondence confirming that a
charge-off is being made for either of the
reasons set forth in §1.166-2(d)(1). A
commenter similarly noted that
regulators generally no longer provide
specific orders on a loan-by-loan basis
and may never confirm the
appropriateness of a charge-off in
writing. Another commenter noted that
for certain banks the election under
§1.166—2(d)(3) was automatically
revoked under § 1.166-2(d)(3)(iv)(C)
during the 2008 financial crisis because
bank examiners ordered greater charge-
offs than those initially taken by the
banks, and then could not provide the
required express determination letter
stating that the banks maintained and
applied loan loss classification
standards consistent with the regulatory
standards of the supervisory authority.

Commenters noted the advantages of
retaining a conclusive presumption of
worthlessness. One commenter stated
that a conclusive presumption helps to
avoid costly factual disputes between
the IRS and taxpayers. Another
commenter stated that it is in the best
interests of all stakeholders to ensure
that duplicative efforts by Federal and
State bank regulators and the IRS do not
occur. A commenter suggested that the
IRS follow determinations made by
regulators that routinely and thoroughly
examine the financial and accounting
records and processes of financial
institutions such as banks, bank holding
companies, and their non-bank
subsidiaries. Another commenter noted
that for decades virtually all community
banks have conformed their losses on

loans for income tax purposes to losses
recorded for regulatory reporting
purposes. Several commenters
recommended that § 1.166—2(d)(1) and
(3) should be replaced with a single
conclusive presumption rule.

Commenters requested that the
Conclusive Presumption Regulations be
revised to apply to any institution that
is subject to consolidated supervision by
the Board of Governors of the Federal
Reserve System (Federal Reserve),
including systemically important
financial institutions (SIFIs) and
subsidiaries and affiliates of SIFIs,
because these institutions are required
to follow a strict process for determining
the amounts of the allowance for credit
losses under GAAP for financial
reporting purposes and the Federal
Reserve’s examination will focus on the
consistent application and adherence to
this process. Another commenter
suggested that the election under
§1.166—2(d)(3) should be extended to
bank holding companies and their
nonbank subsidiaries, and potentially to
other regulated financial institutions
that are examined by the same primary
supervisory authority or regulator.

Commenters stated that the GAAP
loss standard and the accounting
standards used by insurance companies
for determining whether a debt is
worthless are sufficiently similar to the
tax standards for worthlessness under
section 166 and, therefore, should be
used in formulating a revised conclusive
presumption rule. Commenters argued
that in most cases, any divergence
between the various standards will not
be significant enough to result in a
material acceleration of loss recognition
for Federal income tax purposes.
Commenters specifically requested that
the Conclusive Presumption Regulations
be revised to include all insurance
company debts, not just the eligible
securities covered in the Insurance
Directive. Commenters noted that, in
applying the OTTI standard set forth in
the SSAPs, insurers consider similar
factors to the ones examined under the
tax rules such as the adequacy of the
collateral or the income stream in
determining whether a debt is worthless
for purposes of section 166.
Commenters stated that a critical
condition for coverage under the
existing regulations is whether Federal
or State regulators have the authority to
compel the charge-off on the financial
statements of the company. Commenters
said that State insurance regulators have
this authority since they can mandate a
charge-off if an insurance company has
not complied with the State law
accounting requirement that requires
the charge-off.

Commenters varied in their
recommendations of what process the
IRS should require in revised conclusive
presumption regulations to verify that
the regulated entity applied appropriate
regulatory standards in taking a charge-
off. Some commenters recommended
that the IRS require an attestation from
the taxpayer that the taxpayer has
reported worthless debts consistently
for tax and regulatory reporting
purposes similar to the taxpayer self-
certification statement required under
the Insurance Directive. Commenters
stated that a new self-certification
requirement adopted by the IRS could
replace the requirement in the existing
regulations to obtain written
confirmation from regulators. Another
commenter suggested that a taxpayer
claiming the benefit of the conclusive
presumption should file a signed
statement with its tax return listing the
taxpayer’s Federal and State regulators
and stating that, for each bad debt
deducted under section 166 on the tax
return, the taxpayer has charged off the
same amount on its financial
statements.

Explanation of Provisions

1. Rationale for the Proposed
Amendments to § 1.166-2(d)

Regulated financial companies and
members of regulated financial groups
are generally subject to capital
requirements, leverage requirements, or
both. A tension exists between the
incentives of regulated entities and the
incentives of their regulators. An entity
that is subject to regulatory capital
requirements has an incentive not to
charge-off debt assets prematurely, in
order to preserve the amount of its
capital. Conversely, a regulator that
relies on capital or leverage
requirements is concerned with
ensuring that capital is not overstated,
and therefore has an incentive to ensure
that regulated entities do not defer
charge-offs of losses on loans and other
debt instruments. Regulators have
provided guidance to those financial
companies to ensure they charge off
debt losses appropriately.® This tension

1 See, for example, Interagency Policy Statement
on Allowances for Credit Losses, 85 FR 32991 (June
1, 2020) (providing guidance to financial
institutions from the Office of the Comptroller of
the Currency, the Board of Governors of the Federal
Reserve System, the Federal Deposit Insurance
Corporation, and the National Credit Union
Administration on allowances for credit losses in
response to changes to GAAP); Regulatory Capital
Rule: Implementation and Transition of the Current
Expected Credit Losses Methodology for Allowances
and Related Adjustments to the Regulatory Capital
Rule and Conforming Amendments to Other
Regulations, 84 FR 4222 (2019) (adopting final rule
to address changes to credit loss accounting under
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results in a balance with respect to the
timing of charge-offs.

The Treasury Department and the IRS
believe that regulated financial
companies and members of regulated
financial groups described in the
proposed regulations are subject to
regulatory and accounting standards for
charge-offs that are sufficiently similar
to the Federal income tax standards for
determining worthlessness under
section 166. Both GAAP and the SSAPs
use a facts and circumstance analysis
that takes into account all available
information related to the collectability
of the debt. The analysis considers the
value of any collateral securing the debt
and the financial condition of the
debtor, which are factors that are also
evaluated under the tax rules for
determining worthlessness under
section 166.

As described in part 5 of the
Background, the IRS previously has
recognized the significant
administrative burden for taxpayers and
the IRS to independently determine
worthlessness amounts under section
166(a)(2) and has accepted charge-off
amounts reported for the incurred loss
model previously used by GAAP and for
regulatory purposes, as well as in
accordance with the SSAPs, as evidence
of worthlessness. In the Bank Directive,
the IRS accepted charge-off amounts
reported by banks and bank subsidiaries
for the incurred loss model previously
used by GAAP and for regulatory
purposes as sufficient evidence of
worthlessness. Similarly, in the
Insurance Directive, the IRS permitted
the use of the insurance company’s
SSAP 43R credit-related impairment
charge-offs for the same securities as
reported on its annual statement
regardless of whether the regulatory
standard is precisely the same as the
definition of worthlessness under
section 166. Thus, the IRS previously
has recognized that the present values of
timing differences in taxable income
that arise from applying the regulatory
standards instead of the tax standards to
determine worthlessness are likely to be
minor and therefore do not outweigh the
costs of having two different standards
for book and tax purposes.

Based on the foregoing, the Treasury
Department and the IRS believe it is
appropriate to provide conclusive
presumption rules for regulated
financial companies and members of
regulated financial groups.

Recently, Congress has directed
insurance companies to follow their
financial statements prepared in

GAAP, including banking organizations’
implementation of the CECL Model).

accordance with GAAP in certain
circumstances. See sections 451(b)(3)
and 56A(b) of the Code. Section 451
provides the general rule for the taxable
year of inclusion of gross income.
Section 451(b) and (c) were amended by
section 13221 of Public Law 115-97
(131 Stat. 2054), commonly referred to
as the Tax Cuts and Jobs Act. For
taxpayers using an accrual method of
accounting, section 451(b) requires the
recognition of income at the earliest of
when the all events test is met or when
any item of income is taken into account
as revenue in the taxpayer’s applicable
financial statement (AFS). Section
451(b)(3) defines AFS. Section 451(b)(3)
and § 1.451-3(a)(5) list in descending
priority the financial statements that can
be considered an AFS for purposes of
income inclusion under section 451(b)
and § 1.451-1(a). Highest priority is
given to a financial statement that is
certified as being prepared in
accordance with GAAP, and lowest
priority is assigned to, among other
things, non-GAAP financial statements
filed with a State government or State
agency or a self-regulatory organization
including, for example, a financial
statement filed with a State agency that
regulates insurance companies or the
Financial Industry Regulatory
Authority.

Section 10101 of Public Law 117-169,
136 Stat. 1818, 1818—-1828 (August 16,
2022), commonly referred to as the
Inflation Reduction Act of 2022,
amended section 55 of the Code to
impose a new corporate alternative
minimum tax (CAMT) based on the
“adjusted financial statement income”
(AFSI) of an applicable corporation for
taxable years beginning after December
31, 2022. For purposes of sections 55
through 59 of the Code, the term AFSI
means, with respect to any corporation
for any taxable year, the net income or
loss of the taxpayer set forth on the
taxpayer’s AFS of such taxable year,
adjusted as provided in section 56A. See
section 56A(a). Section 56A(b) defines
“applicable financial statement” by
reference to section 451(b)(3) for
purposes of determining the adjusted
financial statement income on which
applicable corporations base their
tentative minimum tax under section
55(b). For purposes of section 56A, the
term AFS means, with respect to any
taxable year, an AFS as defined in
section 451(b)(3) or as specified by the
Secretary in regulations or other
guidance that covers such taxable year.
See section 56A(b).

The Treasury Department and the IRS
believe that, consistent with recent
legislation enacted and regulations
promulgated in other contexts, for

purposes of determining whether a debt
instrument is worthless for Federal
income tax purposes, insurance
companies should first rely on GAAP
financial statements that are prioritized
in these proposed regulations and then,
in the absence of such a GAAP financial
statement, should rely on their annual
statement.

2. Description of Proposed Amendments
to §1.166-2(d)

These proposed regulations would
revise § 1.166—2(d) to permit “regulated
financial companies,” as defined in
proposed § 1.166-2(d)(4)(ii), and
members of “regulated financial
groups,” as defined in proposed
§1.166-2(d)(4)(iii), to use a method of
accounting under which amounts
charged off from the allowance for
credit losses, or pursuant to SSAP
standards, would be conclusively
presumed to be worthless for Federal
income tax purposes (Allowance
Charge-off Method). Proposed § 1.166—
2(d)(1) would allow these taxpayers to
conclusively presume that charge-offs
from the allowance for credit losses of
debt instruments subject to section 166
or, in the case of insurance companies
that do not produce GAAP financial
statements for substantive non-tax
purposes, charge-offs pursuant to SSAP
standards, satisfy the requirements for a
bad debt deduction under section 166.
The proposed regulations do not
address when a debt instrument
qualifies as a security within the
meaning of section 165(g)(2)(C) and
therefore would not change the scope of
debt instruments to which section 166
applies.

The definition of a “regulated
financial company” in proposed
§1.166-2(d)(4)(ii) includes entities that
are regulated by insurance regulators
and various Federal regulators including
the Federal Housing Finance Agency
(FHFA) and the Farm Credit
Administration (FCA). The Housing and
Economic Recovery Act of 2008
established the FHFA as an independent
agency responsible for regulating the
safety and soundness of the Federal
National Mortgage Association and the
Federal Home Loan Mortgage
Corporation (Government-Sponsored
Enterprises, or GSEs). The FHFA has a
statutory responsibility to ensure that
the GSEs operate in a safe and sound
manner, which the FHFA accomplishes
through supervision and regulation,
including the supervision and
regulation of accounting and disclosure
and capital adequacy. Further, the
FHFA may order the GSEs to classify
and charge-off loans, with loan
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classification generally following bank
regulatory standards.

The definition of a “regulated
financial company” in proposed
§1.166-2(d)(4)(ii) also includes Farm
Credit System (FCS) institutions subject
to the provisions of the Farm Credit Act
of 1971. The FCA, an independent
Federal agency, is the Federal regulator
that examines the safety and soundness
of all FCS institutions through
regulatory oversight. Including FCS
institutions in the definition of
regulated financial company is
consistent with the existing regulations,
which define “banks” to include
institutions that are subject to the
supervision of the FCA. See § 1.166—
2(d)(4)(1).

The definition of a “regulated
financial company” in proposed
§1.166—-2(d)(4)(ii) does not include
credit unions or U.S. branches of foreign
banks. The proposed regulations do not
address how credit unions or U.S.
branches of foreign banks determine
charge-offs since the IRS did not receive
any comments on this topic in response
to Notice 2013-35. Moreover, many
credit unions are not subject to Federal
income tax. However, the Treasury
Department and the IRS request
comments regarding whether and, if so,
how the proposed regulations should be
modified to apply to credit unions or
U.S. branches of foreign banks.

The definition of a “regulated
financial company”’ in proposed
§1.166-2(d)(4)(ii) also does not include
non-bank SIFIs. Treasury and the IRS
would need to understand the extent to
which prudential or other regulators of
non-bank SIFIs apply regulatory
standards for worthlessness that are
sufficiently close to tax standards before
determining whether the rules provided
in the proposed regulations should
apply to those SIFIs.

The definition of “regulated insurance
company’’ in proposed §1.166—
2(d)(4)(vii) does not include
corporations that, although licensed,
authorized, or regulated by one or more
States to sell insurance, reinsurance, or
annuity contracts to persons other than
related persons (within the meaning of
section 954(d)(3) of the Code) in such
States, are not engaged in regular
issuances of (or subject to ongoing
liability with respect to) insurance,
reinsurance, or annuity contracts with
persons that are not related persons
(within the meaning of section
954(d)(3)). The Treasury Department
and the IRS request comments regarding
whether and how the proposed
regulations should be modified to
include a reinsurance entity that
regularly issues reinsurance contracts

only to related persons, provided the
risks reinsured are regularly those of
persons other than related persons.

The term ““financial statement” is
defined in proposed § 1.166-2(d)(4)(ix)
broadly to include a financial statement
provided to a bank regulator, along with
any amendments or supplements to that
financial statement. The Treasury
Department and the IRS note that many
insurance companies prepare GAAP
financial statements. Therefore, the term
“financial statement” includes a
financial statement based on GAAP that
is prepared contemporaneously with a
financial statement prepared in
accordance with the standards set out
by the NAIC and given to creditors for
purposes of making lending decisions.
However, the Treasury Department and
the IRS also understand that there are
insurance companies that do not
prepare GAAP financial statements but,
for substantive non-tax purposes, use
the SSAP financial statements discussed
above, which may not have the
functional equivalent of an allowance
from which charge-offs are made. In
order to extend conformity to insurance
company taxpayers that do not prepare
GAAP financial statements for
substantive non-tax purposes, the
Treasury Department and the IRS
propose to allow these taxpayers to use
their SSAP financial statements for
purposes of determining the amount of
bad debt deduction under, and in the
manner prescribed in, the proposed
regulations. Thus, the proposed
regulations would direct insurance
companies to first rely on a financial
statement certified as prepared in
accordance with GAAP that is a Form
10-K or an annual statement to
shareholders. If no such financial
statement exists, the proposed
regulations would direct insurance
companies to next rely on a financial
statement that is based on GAAP that is
(1) given to creditors for purposes of
making lending decisions, (2) given to
equity holders for purposes of
evaluating their investments in the
regulated financial company or member
of a regulated financial group, or (3)
provided for other substantial non-tax
purposes that also meet certain criteria
set forth in these proposed regulations.
If an insurance company does not have
either of these two types of financial
statements based on GAAP, the
insurance company would then rely on
a financial statement prepared in
accordance with the standards set forth
by the NAIC and filed with the
insurance regulatory authorities of a
State that is the principal insurance
regulator of the insurance company.

Accordingly, the term “financial
statement”” would be defined in the
insurance industry context under
proposed § 1.166-2(d)(4)(ix)(D) to
include a financial statement that is
prepared in accordance with standards
set out by the NAIC and filed with State
insurance regulatory authorities. The
Treasury Department and the IRS
request comments regarding whether
these financial statements should be
assigned different levels of priority and
on this definition generally.

The term “charge-off”” is defined in
proposed § 1.166—2(d)(4)(i) to mean an
accounting entry or set of accounting
entries for a taxable year that reduces
the basis of the debt when the debt is
recorded in whole or in part as a loss
asset on the applicable financial
statement of the regulated financial
company or the member of a regulated
financial group for that year. For a
regulated financial company that is a
regulated insurance company that has as
its applicable financial statement a
financial statement described in
proposed § 1.166—2(d)(4)(ix)(D), the
term charge-off is defined in the
proposed regulations to mean an
accounting entry or set of accounting
entries that reduces the debt’s carrying
value and results in a realized loss or a
charge to the statement of operations (as
opposed to recognition of unrealized
loss) that is recorded on the regulated
insurance company’s annual statement.

Certain of the commenters suggested
that the proposed regulations should
extend to GAAP post-impairment
accounting for recoveries. Extending tax
conformity to GAAP post-impairment
accounting for recoveries raises, among
other issues, questions about whether
GAAP recoveries qualify as tax
recoveries, both with regard to amount
and timing, and whether GAAP’s
treatment of recoveries is consistent
with the tax recovery payment ordering
rules. See, for example, section 111,
§§1.111-1(a)(2), 1.446-2(e), 1.1275—
2(a), Rev. Rul. 2007-32, 2007-1 C.B.
1278, and Hillsboro National Bank v.
Commissioner, 460 U.S. 370 (1983). In
view of the foregoing, the Treasury
Department and the IRS, while
welcoming comments on the topic, do
not propose extending tax conformity to
GAAP post-impairment recovery
accounting at this time.

Under the proposed regulations, the
Allowance Charge-off Method would be
a method of accounting because it
would determine the timing of the bad
debt deduction. Accordingly, proposed
§1.166-2(d)(2) provides that a change to
the Allowance Charge-off Method is a
change in method of accounting
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requiring consent of the Commissioner
under section 446(e).

When the proposed regulations are
finalized, those regulated financial
companies or members of regulated
financial groups that do not presently
use or change to the Allowance Charge-
off Method would not be entitled to a
conclusive presumption of
worthlessness and would in most cases
be required to use the specific charge-
off method for deducting bad debts

under section 166(a) and § 1.166—1(a)(1).

3. Proposed Applicability Dates and
Reliance on the Proposed Regulations

A. Proposed Applicability Dates of the
Final Regulations

Under the proposed applicability date
in proposed § 1.166—2(d)(5), the final
regulations would apply to charge-offs
made by a regulated financial company
or a member of a regulated financial
group on its applicable financial
statement that occur in taxable years
ending on or after the date of
publication of a Treasury decision
adopting those rules as final regulations
in the Federal Register. However, under
proposed § 1.166—2(d)(5), a regulated
financial company or a member of a
regulated financial group may choose to
apply the final regulations, once
published in the Federal Register, to
charge-offs made on its applicable
financial statement that occur in taxable
years ending on or after December 28,
2023, and before the date of publication
of a Treasury decision adopting those
rules as final regulations in the Federal
Register. See section 7805(b)(7) of the
Code.

B. Reliance on the Proposed Regulations

A regulated financial company or a
member of a regulated financial group
may rely on proposed § 1.166-2(d) for
charge-offs made on its applicable
financial statement that occur in taxable
years ending on or after December 28,
2023, and before the date of publication
of final regulations in the Federal
Register.

Special Analyses

I. Regulatory Planning and Review

Pursuant to the Memorandum of
Agreement, Review of Treasury
Regulations under Executive Order
12866 (June 9, 2023), tax regulatory
actions issued by the IRS are not subject
to the requirements of section 6 of
Executive Order 12866, as amended.
Therefore, a regulatory impact
assessment is not required.

II. Paperwork Reduction Act

These proposed regulations do not
impose any additional information
collection requirements in the form of
reporting, recordkeeping requirements,
or third-party disclosure statements.
The Allowance Charge-off Method is a
method of accounting under the
proposed regulations, and therefore
taxpayers would be required to request
the consent of the Commissioner for a
change in method of accounting under
section 446(e) to change to that method.
The IRS expects that these taxpayers
would request this consent by filing
Form 3115, Application for Change in
Accounting Method. Filing of Form
3115 and any statements attached
thereto is the sole collection of
information requirement imposed by the
statute and the proposed regulations.

For purposes of the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(c)) (PRA), the reporting burden
associated with the collection of
information for the Form 3115 will be
reflected in the PRA submission
associated with the income tax returns
under the OMB control number 1545—
0123. To the extent there is a change in
burden because of these proposed
regulations, the change in burden will
be reflected in the updated burden
estimates for Form 3115. The
requirement to maintain records to
substantiate information on Form 3115
is already contained in the burden
associated with the control number for
the form and remains unchanged.

The proposed regulations also would
remove the requirement in § 1.166—
2(d)(3)(iii)(B) for a new bank to attach a
statement to its income tax return, and
thereby reduce the burden estimates for
OMB control number 1545-0123. The
overall burden estimates associated with
the OMB control number are aggregate
amounts related to the entire package of
forms associated with the applicable
OMB control number and will include,
but not isolate, the estimated burden of
the tax forms that will be created,
revised, or reduced as a result of the
information collection in these
proposed regulations. These numbers
are therefore not specific to the burden
imposed by these proposed regulations.
No burden estimates specific to the
forms affected by the proposed
regulations are currently available. For
the OMB control number discussed in
this section, the Treasury Department
and the IRS estimate PRA burdens on a
taxpayer-type basis rather than a
provision-specific basis. Those
estimates capture both changes made by
the proposed regulations (when final)

and other regulations that affect the
compliance burden for that form.

The Treasury Department and IRS
request comment on all aspects of the
information collection burden related to
the proposed regulations, including
estimates for how much time it would
take to comply with the paperwork
burden described above for the relevant
form and ways for the IRS to minimize
paperwork burden. In addition, when
available, drafts of IRS forms are posted
at https://www.irs.gov/draft-tax-forms,
and comments may be submitted at
https://www.irs.gov/forms-pubs/
comment-on-tax-forms-and-
publications. Final IRS forms are
available at https://www.irs.gov/forms-
instructions. Forms will not be finalized
until after they have been approved by
OMB under the PRA.

III. Regulatory Flexibility Act

It is hereby certified that these
regulations would not have a significant
economic impact on a substantial
number of small entities within the
meaning of section 601(6) of the
Regulatory Flexibility Act (5 U.S.C.
chapter 6).

These proposed regulations would
affect only those business entities that
qualify as regulated financial companies
and members of regulated financial
groups, as defined in the proposed
regulations. These entities are expected
to consist of insurance companies and
financial institutions with annual
receipts in excess of the amounts set
forth in 13 CFR 121.201, Sector 52
(finance and insurance). Therefore,
these proposed regulations will not
affect a substantial number of small
entities.

Although the burden falls primarily
on larger entities, some small entities
with annual receipts not in excess of the
amounts set forth in 13 CFR 121.201,
Sector 52 (finance and insurance), may
be affected. However, these proposed
regulations are unlikely to present a
significant economic burden on any
small entities affected. The costs to
comply with these proposed regulations
are not significant. Taxpayers needing to
make method changes pursuant to the
proposed regulations would be required
to file a Form 3115. For those entities
that would make a method change, the
cost to determine or track the
information needed is minimal. The
insurance companies and financial
institutions affected by the proposed
regulations prepare financial statements
in accordance with SSAPs or GAAP.
The Allowance Charge-off Method is a
method of accounting under which
these entities would be permitted to use
these financial statements to obtain a
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conclusive presumption of
worthlessness for purposes of claiming
bad debt deductions under section 166.
Accordingly, the affected entities
already possess the information needed.
The cost in time to fill out a Form 3115
would be minimal.

Notwithstanding this certification, the
Treasury Department and IRS invite
comments from the public about the
impact of these proposed regulations on
small entities.

Pursuant to section 7805(f), these
regulations will be submitted to the
Chief Counsel for the Office of
Advocacy of the Small Business
Administration for comment on their
impact on small business.

IV. Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 requires
that agencies assess anticipated costs
and benefits and take certain other
actions before issuing a final rule that
includes any Federal mandate that may
result in expenditures in any one year
by a State, local, or Tribal government,
in the aggregate, or by the private sector,
of $100 million in 1995 dollars, updated
annually for inflation. This proposed
rule does not include any Federal
mandate that may result in expenditures
by State, local, or Tribal governments, or
by the private sector, in excess of that
threshold.

V. Executive Order 13132: Federalism

Executive Order 13132 (Federalism)
prohibits an agency from publishing any
rule that has federalism implications if
the rule either imposes substantial,
direct compliance costs on State and
local governments, and is not required
by statute, or preempts State law, unless
the agency meets the consultation and
funding requirements of section 6 of the
Executive order. These proposed
regulations do not have federalism
implications and do not impose
substantial direct compliance costs on
State and local governments or preempt
State law within the meaning of the
Executive order.

Comments and Requests for a Public
Hearing

Before these proposed amendments to
the final regulations are adopted as final
regulations, consideration will be given
to comments that are submitted timely
to the IRS as prescribed in this preamble
under the ADDRESSES heading. The
Treasury Department and the IRS
request comments on all aspects of the
proposed regulations, including how
best to transition from the existing
regulations to the proposed regulations.
Any comments submitted will be made

available at https://www.regulations.gov
or upon request.

A public hearing will be scheduled if
requested in writing by any person who
timely submits electronic or written
comments. Requests for a public hearing
are also encouraged to be made
electronically. If a public hearing is
scheduled, notice of the date and time
for the public hearing will be published
in the Federal Register.

Drafting Information

The principal authors of these
regulations are Stephanie D. Floyd and
Jason D. Kristall of the Office of
Associate Chief Counsel (Financial
Institutions and Products). However,
other personnel from the Treasury
Department and the IRS participated in
their development.

Statement of Availability of IRS
Documents

The IRS Notices, Revenue Procedures,
and Revenue Rulings cited in this
preamble are published in the Internal
Revenue Bulletin (or Cumulative
Bulletin) and are available from the
Superintendent of Documents, U.S.
Government Publishing Office,
Washington, DC 20402, or by visiting
the IRS website at https://www.irs.gov.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, the Treasury Department
and the IRS propose to amend 26 CFR
part 1 as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.166-2 is amended by
revising paragraph (d) to read as
follows:

§1.166-2 Evidence of worthlessness.
* * * * *

(d) Regulated financial companies
and members of regulated financial
groups— (1) Worthlessness presumed in
year of charge-off. Debt held by a
regulated financial company (as defined
in paragraph (d)(4)(ii) of this section) or
a member of a regulated financial group
(as defined in paragraph (d)(4)(iii) of
this section) that uses the charge-off
method described in paragraph (d)(1) of
this section (Allowance Charge-off
Method) is conclusively presumed to
have become worthless, in whole or in

part, to the extent that the amount of
any charge-off (as defined in paragraph
(d)(4)(i) of this section) under paragraph
(d)(1)(i) or (ii) of this section is claimed
as a deduction under section 166 of the
Internal Revenue Code (Code) by the
regulated financial company or the
member of a regulated financial group
on the relevant Federal income tax
return for the taxable year in which the
charge-off takes place.

(i) Allowance Charge-off Method
generally. The debt is charged off from
the allowance for credit losses in
accordance with the United States
Generally Accepted Accounting
Principles and recorded in the period in
which the debt is deemed uncollectible
on the applicable financial statement (as
defined in paragraph (d)(4)(viii) of this
section) of the regulated financial
company or the member of a regulated
financial group.

(ii) Certain regulated insurance
companies. In the case of a regulated
financial company that is a regulated
insurance company (as defined in
paragraph (d)(4)(vii) of this section) that
prepares an applicable financial
statement pursuant to paragraphs
(d)(4)(viii) and (d)(4)(ix)(D) of this
section, the debt is charged off pursuant
to an accounting entry or set of
accounting entries that reduce the debt’s
carrying value and result in a realized
loss or a charge to the statement of
operations (as opposed to recognition of
an unrealized loss) that, in either case,
is recorded on the regulated insurance
company’s annual statement.

(2) Methods of accounting—(i) In
general. A taxpayer may change a
method of accounting only with the
consent of the Commissioner as
required under section 446(e) of the
Code and the corresponding regulations.
A change to the Allowance Charge-off
Method under this paragraph (d)
constitutes a change in method of
accounting. Accordingly, a regulated
financial company or member of a
regulated financial group that changes
its method of accounting to the
Allowance Charge-Off Method is
required to secure consent of the
Commissioner before using this method
for Federal income tax purposes. A
change to the Allowance Charge-off
Method must be made on an entity-by-
entity basis.

(ii) General rule for changes in
method of accounting. A taxpayer that
makes a change in method of accounting
to the Allowance Charge-Off Method is
treated as making a change in method
initiated by the taxpayer for purposes of
section 481 of the Code. A taxpayer
obtains the consent of the Commissioner
to make a change in method of
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accounting by using the applicable
administrative procedures that govern
changes in method of accounting under
section 446(e). See § 1.446—1(e)(3).

(3) Worthlessness in later taxable
year. If a regulated financial company or
member of a regulated financial group
does not claim a deduction under
section 166 for a totally or partially
worthless debt on its Federal income tax
return for the taxable year in which the
charge-off takes place, but claims the
deduction for a later taxable year, then
the charge-off in the prior taxable year
is deemed to have been involuntary and
the deduction under section 166 is
allowed for the taxable year for which
claimed.

(4) Definitions. The following
definitions apply for purposes of
paragraph (d) of this section:

(i) Charge-off. The term charge-off
means an accounting entry or set of
accounting entries for a taxable year that
reduces the basis of the debt when the
debt is recorded in whole or in part as
a loss asset on the applicable financial
statement (as defined in paragraph
(d)(4)(viii) of this section) of the
regulated financial company or the
member of a regulated financial group
for that year. For a regulated financial
company that is a regulated insurance
company (as defined in paragraph
(d)(4)(vii) of this section) that has as its
applicable financial statement a
financial statement described in
paragraph (d)(4)(ix)(D) of this section,
the term charge-off means an accounting
entry or set of accounting entries that
reduce the debt’s carrying value and
results in a realized loss or a charge to
the statement of operations (as opposed
to recognition of unrealized loss) that is
recorded on the regulated insurance
company’s annual statement.

(ii) Regulated financial company. The
term regulated financial company
means—

(A) A bank holding company, as
defined in 12 U.S.C. 1841, thatis a
domestic corporation;

(B) A covered savings and loan
holding company, as defined in 12 CFR
217.2;

(C) A national bank;

(D) A bank that is a member of the
Federal Reserve System and is
incorporated by special law of any State,
or organized under the general laws of
any State, or of the United States, or
other incorporated banking institution
engaged in a similar business;

(E) An insured depository institution,
as defined in 12 U.S.C. 1813(c)(2);

(F) A U.S. intermediate holding
company formed by a foreign banking
organization in compliance with 12 CFR
252.153;

(G) An Edge Act corporation
organized under section 25A of the
Federal Reserve Act (12 U.S.C. 611—
631);

(H) A corporation having an
agreement or undertaking with the
Board of Governors of the Federal
Reserve System under section 25 of the
Federal Reserve Act (12 U.S.C. 601—
604a);

(I) A Federal Home Loan Bank, as
defined in 12 U.S.C. 1422(1)(A);

(J) A Farm Credit System Institution
chartered and subject to the provisions
of the Farm Credit Act of 1971 (12
U.S.C. 2001 et seq.);

(K) A regulated insurance company,
as defined in paragraph (d)(4)(vii) of this
section;

(L) The Federal National Mortgage
Association;

(M) The Federal Home Loan Mortgage
Corporation; and

(N) Any additional entities that may
be provided in guidance published in
the Internal Revenue Bulletin (see
§601.601(d)(2)(ii)(a) of this chapter).

(iii) Regulated financial group. The
term regulated financial group means
one or more chains of corporations
connected through stock ownership
with a common parent corporation that
is not described in section 1504(b)(4) of
the Code and is a regulated financial
company described in paragraphs
(d)(4)(ii)(A) through (N) of this section
(regulated financial group parent) that is
not owned, directly or indirectly (as set
out in paragraph (d)(4)(v) of this
section), by another regulated financial
company, but only if—

(A) The regulated financial group
parent owns directly or indirectly stock
meeting the requirements of section
1504(a)(2) in at least one of the other
corporations; and

(B) Stock meeting the requirements of
section 1504(a)(2) in each of the other
corporations (except the regulated
financial group parent) is owned
directly or indirectly by one or more of
the other corporations.

(iv) Stock. The term stock has the
same meaning as stock in section 1504
(without regard to § 1.1504—4), and all
shares of stock within a single class are
considered to have the same value.
Thus, control premiums and minority
and blockage discounts within a single
class are not taken into account.

(v) Indirect stock ownership. Indirect
stock ownership is determined by
applying the constructive ownership
rules of section 318(a) of the Code.

(vi) Member of a regulated financial
group. A member of a regulated
financial group is any corporation in the
chain of corporations of a regulated
financial group described in paragraph

(d)(4)(iii) of this section. A corporation,
however, is not a member of a regulated
financial group if it is held by a
regulated financial company pursuant to
12 U.S.C. 1843(k)(1)(B), 12 U.S.C.
1843(k)(4)(H), or 12 U.S.C. 1843(0), or if
it is a Regulated Investment Company
under section 851 of the Code, or a Real
Estate Investment Trust under section
856 of the Code.

(vii) Regulated insurance company.
The term regulated insurance company
means a corporation that is—

(A) Subject to tax under subchapter L
of chapter 1 of the Code;

(B) Domiciled or organized under the
laws of one of the 50 States or the
District of Columbia (State);

(C) Licensed, authorized, or regulated
by one or more States to sell insurance,
reinsurance, or annuity contracts to
persons other than related persons
(within the meaning of section 954(d)(3)
of the Code) in such States, but in no
case will a corporation satisfy the
requirements of this paragraph
(d)(4)(vii)(C) if a principal purpose for
obtaining such license, authorization, or
regulation was to qualify the issuer as a
regulated insurance company; and

(D) Engaged in regular issuances of (or
subject to ongoing liability with respect
to) insurance, reinsurance, or annuity
contracts with persons that are not
related persons (within the meaning of
section 954(d)(3)).

(viii) Applicable financial statement.
The term applicable financial statement
means a financial statement that is
described in paragraph (d)(4)(ix) of this
section of a regulated financial company
or any member of a regulated financial
group. The financial statement may be
a separate company financial statement
of any member of a regulated financial
group, if prepared in the ordinary
course of business; otherwise, it is the
consolidated financial statement that
includes the assets, portion of the assets,
or annual total revenue of any member
of a regulated financial group.

(ix) Financial statement. The term
financial statement means the
taxpayer’s financial statement listed in
paragraphs (d)(4)(ix)(A) through (D) of
this section that has the highest priority.
A financial statement includes any
supplement or amendment to that
financial statement. The financial
statements are, in order of descending
priority:

(A) A financial statement certified as
being prepared in accordance with
Generally Accepted Accounting
Principles that is a Form 10-K (or
successor form), or annual statement to
shareholders, required to be filed with
the United States Securities and
Exchange Commission;
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(B) A financial statement that is
required to be provided to a bank
regulator;

(C) In the case of an insurance
company, a financial statement based on
Generally Accepted Accounting
Principles that is given to creditors for
purposes of making lending decisions,
given to equity holders for purposes of
evaluating their investments in the
regulated financial company or member
of a regulated financial group, or
provided for other substantial non-tax
purposes, and that the regulated
financial company or member of a
regulated financial group reasonably
anticipates will be directly relied on for
the purposes for which it was given or
provided and that is prepared
contemporaneously with a financial
statement prepared in accordance with
the standards set out by the National
Association of Insurance Commissioners
and filed with the insurance regulatory
authorities of a State that is the
principal insurance regulator of the
insurance company; and

(D) In the case of an insurance
company, a financial statement that is
prepared in accordance with the
standards set out by the National
Association of Insurance Commissioners
and filed with the insurance regulatory
authorities of a State that is the
principal insurance regulator of the
insurance company.

(x) Bank regulator. The term bank
regulator means the Office of the
Comptroller of the Currency, the Board
of Governors of the Federal Reserve
System and any Federal Reserve Bank,
the Federal Deposit Insurance
Corporation, the Farm Credit
Administration, the Federal Housing
Finance Authority, any successor to any
of the foregoing entities, or State
banking authorities maintaining
substantially equivalent standards as
these Federal regulatory authorities.
Additional entities included in this
paragraph (d)(4)(x) may be provided in
guidance published in the Internal
Revenue Bulletin (see
§601.601(d)(2)(ii)(a) of this chapter).

(5) Applicability date. Paragraph (d) of
this section applies to charge-offs made
by a regulated financial company or a
member of a regulated financial group
on its applicable financial statement
that occur in taxable years ending on or
after [DATE OF FINAL RULE]. A
regulated financial company or a
member of a regulated financial group
may choose to apply paragraph (d) of
this section to charge-offs on its
applicable financial statement that

occur in taxable years ending on or after
December 28, 2023.

Douglas W. O’Donnell,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2023-28589 Filed 12-27-23; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 110
[USCG—2023-0749]
RIN 1625-AA01

Establish Anchorage Ground; Port
Westward Anchorage, Columbia River,
Oregon and Washington

AGENCY: Coast Guard, Department of
Homeland Security (DHS).

ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is
considering establishing an anchorage
ground near Port Westward, Oregon in
the Columbia River. We are considering
this action after receiving requests
suggesting that this anchorage ground is
necessary to provide for the safe
anchoring of commercial vessels in the
navigable waters of the Lower Columbia
River. We invite your comments on this
proposed rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before February 26, 2024.
ADDRESSES: You may submit comments
identified by docket number USCG—
2023-0749 using the Federal Decision-
Making Portal at https://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email LT Carlie
Gilligan, Sector Columbia River
Waterways Management Division, U.S.
Coast Guard, 503—-240-9319, email
SCRWWM®@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

Under Title 33 of the Code of Federal
Regulations (CFR) 109.05, U.S. Coast
Guard District Commanders are
delegated the authority to establish
anchorage grounds by the Commandant
of the U.S. Coast Guard. The Coast
Guard establishes anchorage grounds
under Section 7 of the Act of March 4,
1915, as amended (38 Stat. 1053; 46
U.S.C. 70006) and places these
regulations in Title 33 CFR part 110,
subpart B. The Coast Guard is proposing
the rulemaking to establish a Port
Westward anchorage ground in the
Columbia River.

In the last several years, the Columbia
River Marine Transportation System has
seen an increase in commercial traffic
and vessel size, thus creating a concern
for anchorage capacity within the river
system. The Columbia River Steamship
Operators Association and the Columbia
River Pilots have formally requested the
Coast Guard review and evaluate the
establishment of this new anchorage
ground to address the safety and
navigation concerns with the expanding
vessel traffic in the Lower Columbia
River.

The purpose of this rulemaking is to
establish a Federal anchorage ground in
the Lower Columbia River that would be
maintained and used by commercial
vessels. The Coast Guard is proposing
this rulemaking under authority in 46
U.S.C. 70034.

IIL. Discussion of Proposed Rule

The Coast Guard is proposing to
establish a new anchorage ground in the
vicinity of Port Westward, in the Lower
Columbia River. The anticipated users
of the proposed anchorage ground are
commercial vessels and their attending
tug, tow, or push boats. The
approximate depth of this proposed
anchorage ground would be 43 feet to
align with the Federal channel depth
and would accommodate a variety of
vessel types and configurations. An
illustration showing the location of the
proposed anchorage ground is available
in the docket.

When the Columbia River Federal
channel was deepened in 2010, the size
and draft of commercial vessels was
increased, but the anchorage capacity
within the river system was not. The
vessels transiting in the Columbia River
system now are longer and have deeper
drafts than before the channel was
deepened. Having larger vessels, and
increased transit frequency causes
concern for safe navigation and
emergency situations with limited
anchorage capacity. The proposed Port
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Westward anchorage ground would
double the anchorage capacity in
Longview, WA, for larger vessels, and
allow the pilots to spread out distances
between ships during storms or high
wind events. The increased anchorage
capacity in the Columbia River would
also alleviate concern for anchorage
availability for vessels experiencing
emergencies or needing a harbor of safe
refuge. The regulatory text we are
proposing appears at the end of this
document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This NPRM has not been designated a
“significant regulatory action,” under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094
(Modernizing Regulatory Review).
Accordingly, the NPRM has not been
reviewed by the Office of Management
and Budget (OMB).

This regulatory action determination
is based on the location and size of the
proposed anchorage ground, as well as
the vessel traffic and anchoring data
provided by the Coast Guard Navigation
Center. The regulation would ensure
approximately 0.336 square miles of
anchorage grounds are designated to
provide necessary commercial deep
draft anchorages and enhance the
navigational safety of commercial
vessels transiting to, from, and within
the Columbia River. The impact on
routine navigation is expected to be
minimal because the proposed
anchorage ground is located outside the
Federal channel and is consistent with
current anchorage habits. When not
occupied, vessels would be able to
maneuver in, around, and through the
anchorages.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their

fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on

a substantial number of small entities.

While some owners or operators of
vessels intending to use the anchorage
ground may be mall entities, for reasons
stated in section IV.A above, this
proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
proposed rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section. The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132
(Federalism), if it has a substantial
direct effect on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this proposed rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments) because it would not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and

Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please call or email the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
potential effects of this proposed rule
elsewhere in this preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 023-01, Rev. 1,
associated implementing instructions,
and Environmental Planning
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves establishing an anchorage
ground, Port Westward Anchorage, in
an area traditionally used by
commercial ships for anchoring in the
Lower Columbia River system; and
increasing the anchorage capacity of the
river system. Normally such actions are
categorically excluded from further
review under paragraph L59(a) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
preliminary Record of Environmental
Consideration supporting this
determination is available in the docket.
For instructions on locating the docket,
see the ADDRESSES section of this
preamble. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
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submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

Submitting comments. We encourage
you to submit comments through the
Federal Decision-Making Portal at
https://www.regulations.gov. To do so,
go to https://www.regulations.gov, type
USCG-2023-0749 in the search box and
click “Search.” Next, look for this
document in the Search Results column,
and click on it. Then click on the
Comment option. If you cannot submit
your material by using https://
www.regulations.gov, call or email the
person in the FOR FURTHER INFORMATION
CONTACT section of this proposed rule
for alternate instructions.

Viewing material in docket. To view
documents mentioned in this proposed
rule as being available in the docket,
find the docket as described in the
previous paragraph, and then select
“Supporting & Related Material”” in the
Document Type column. Public
comments will also be placed in our
online docket and can be viewed by
following instructions on the https://
www.regulations.gov Frequently Asked
Questions web page. Also, if you click
on the Dockets tab and then the
proposed rule, you should see a
“Subscribe” option for email alerts. The
option will notify you when comments
are posted, or a final rule is published.

We review all comments received, but
we will only post comments that
address the topic of the proposed rule.
We may choose not to post off-topic,
inappropriate, or duplicate comments
that we receive.

Personal information. We accept
anonymous comments. Comments we
post to https://www.regulations.gov will
include any personal information you
have provided. For more about privacy
and submissions to the docket in
response to this document, see DHS’s
eRulemaking System of Records notice
(85 FR 14226, March 11, 2020).

List of Subjects in 33 CFR Part 110

Anchorage grounds.

For the reasons discussed in the
preamble, the Coast Guard is proposing
to amend 33 CFR part 110 as follows:

PART 110—ANCHORAGE
REGULATIONS

m 1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 2071; 46 U.S.C.
70006, 70034; 33 CFR 1.05-1; Department of
Homeland Security Delegation No. 00170.1,
Revision No. 01.3.

m 2. Add §110.228 (a)(14) to subpart B
to read as follows:

§110.228 Columbia River, Oregon and
Washington.

(a] EE

(14) Port Westward Anchorage. All
waters in the vicinity of Port Westward,
Oregon, bound by a line connecting the
following points:

Latitude Longitude

46°10'16.80" ........c.c..... 123°12'58.80”

46°10748.60" ..........c...... 123°1125.20”
46°10'43.20” ......ccuvnee 123°1121.60”
46°09'59.40” ... 123°1246.80”

Dated: December 21, 2023.
Charles E. Fosse,

Rear Admiral, U.S. Coast Guard, Commander,
Thirteenth Coast Guard District.

[FR Doc. 2023-28652 Filed 12-27-23; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 110

[USCG—2023-0485]

RIN 1625-AA01

Establish Anchorage Ground; Rice

Island Anchorage, Columbia River,
Oregon and Washington

AGENCY: Coast Guard, Department of
Homeland Security (DHS).

ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is
considering establishing an anchorage
ground near Rice Island, Oregon in the
Columbia River. We are considering this
action after receiving requests
suggesting that this anchorage ground is
necessary to provide for the safe
anchoring of commercial vessels in the
navigable waters of the Lower Columbia
River. We invite your comments on this
proposed rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before February 26, 2024.
ADDRESSES: You may submit comments
identified by docket number USCG—
2023-0485 using the Federal Decision-
Making Portal at https://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed

rulemaking, call or email LT Carlie
Gilligan, Sector Columbia River
Waterways Management Division, U.S.
Coast Guard, 503—-240-9319, email
SCRWWM®@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

Under Title 33 of the Code of Federal
Regulations (CFR) 109.05, U.S. Coast
Guard District Commanders are
delegated the authority to establish
anchorage grounds by the Commandant
of the U.S. Coast Guard. The Coast
Guard establishes anchorage grounds
under Section 7 of the Act of March 4,
1915, as amended (38 Stat. 1053; 46
U.S.C. 70006) and places these
regulations in Title 33 CFR part 110,
subpart B. The Coast Guard is proposing
the rulemaking to establish a Rice Island
anchorage ground in the Columbia
River.

In the last several years, the Columbia
River Marine Transportation System has
seen an increase in commercial traffic
and vessel size, thus creating a concern
for anchorage capacity within the river
system. The Columbia River Steamship
Operators Association and the Columbia
River Pilots have formally requested the
Coast Guard review and evaluate the
establishment of this new anchorage
ground to address the safety and
navigation concerns with the expanding
vessel traffic in the Lower Columbia
River.

The purpose of this rulemaking is to
establish a Federal anchorage ground in
the Lower Columbia River that will be
maintained and used by commercial
vessels. The Coast Guard is proposing
this rulemaking under authority in 46
U.S.C. 70034.

III. Discussion of Proposed Rule

The Coast Guard is proposing to
establish a new anchorage ground in the
vicinity of Rice Island, in the Lower
Columbia River. The anticipated users
of the proposed anchorage ground are
commercial vessels and their attending
tug, tow, or push boats. The
approximate depth of this proposed
anchorage ground would be 43 feet to
align with the federal channel depth
and would accommodate a variety of
vessel types and configurations. An
illustration showing the location of the
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proposed anchorage ground is available
in the docket.

When the Columbia River Federal
channel was deepened in 2010, the size
and draft of commercial vessels was
increased, but the anchorage capacity
within the river system was not. The
vessels transiting in the Columbia River
system now are longer and have a
deeper draft than before the channel
was deepened. Having larger vessels
and increased transit frequency causes
concern for safe navigation and
emergency situations with limited
anchorage capacity. The proposed Rice
Island anchorage ground would double
the anchorage capacity in Astoria, OR,
for larger vessels, and allow the pilots
to spread out distances between ships
during storms or high wind events. The
increased anchorage capacity in the
Columbia River would also alleviate
concern for anchorage availability for
vessels experiencing emergencies or
needing a harbor of safe refuge. The
regulatory text we are proposing appears
at the end of this document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This NPRM has not been designated a
“significant regulatory action,” under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094
(Modernizing Regulatory Review).
Accordingly, the NPRM has not been
reviewed by the Office of Management
and Budget (OMB).

This regulatory action determination
is based on the location and size of the
proposed anchorage ground, as well as
the vessel traffic and anchoring data
provided by the Coast Guard Navigation
Center. The regulation would ensure
approximately 1.745 square miles of
anchorage grounds are designated to
provide necessary commercial deep
draft anchorages and enhance the
navigational safety of commercial
vessels transiting to, from, and within
the Columbia River. The impact on
routine navigation is expected to be
minimal because the proposed
anchorage ground is located outside the
federal channel and is consistent with
current anchorage habits. When not

occupied, vessels would be able to
maneuver in, around, and through the
anchorages.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to use the anchorage
ground may be small entities, for
reasons stated in section IV.A above,
this proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
proposed rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section. The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132
(Federalism), if it has a substantial
direct effect on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various

levels of government. We have analyzed
this proposed rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments) because it would not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please call or email the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
potential effects of this proposed rule
elsewhere in this preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 023-01, Rev. 1,
associated implementing instructions,
and Environmental Planning
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves establishing an anchorage
ground, Rice Island Anchorage, in an
area traditionally used by commercial
ships for anchoring in the Lower
Columbia River system; and increasing
the anchorage capacity of the river
system. Normally such actions are
categorically excluded from further
review under paragraph L59(a) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
preliminary Record of Environmental
Consideration supporting this
determination is available in the docket.
For instructions on locating the docket,
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see the ADDRESSES section of this
preamble. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

Submitting comments. We encourage
you to submit comments through the
Federal Decision-Making Portal at
https://www.regulations.gov. To do so,
go to https://www.regulations.gov, type
USCG-2023-0485 in the search box and
click “Search.” Next, look for this
document in the Search Results column,
and click on it. Then click on the
Comment option. If you cannot submit
your material by using https://
www.regulations.gov, call or email the
person in the FOR FURTHER INFORMATION
CONTACT section of this proposed rule
for alternate instructions.

Viewing material in docket. To view
documents mentioned in this proposed
rule as being available in the docket,
find the docket as described in the
previous paragraph, and then select
“Supporting & Related Material” in the
Document Type column. Public
comments will also be placed in our
online docket and can be viewed by
following instructions on the https://
www.regulations.gov Frequently Asked
Questions web page. Also, if you click
on the Dockets tab and then the
proposed rule, you should see a
“Subscribe” option for email alerts. The
option will notify you when comments
are posted, or a final rule is published.

We review all comments received, but
we will only post comments that
address the topic of the proposed rule.
We may choose not to post off-topic,
inappropriate, or duplicate comments
that we receive.

Personal information. We accept
anonymous comments. Comments we
post to https://www.regulations.gov will
include any personal information you
have provided. For more about privacy
and submissions to the docket in
response to this document, see DHS’s
eRulemaking System of Records notice
(85 FR 14226, March 11, 2020).

List of Subjects in 33 CFR part 110

Anchorage grounds.

For the reasons discussed in the
preamble, the Coast Guard is proposing
to amend 33 CFR part 110 as follows:

PART 110—ANCHORAGE
REGULATIONS

m 1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 2071; 46 U.S.C.
70006, 70034; 33 CFR 1.05-1; Department of
Homeland Security Delegation No. 00170.1,
Revision No. 01.3.

m 2. Add §110.228 (a)(12) to subpart B
to read as follows:

§110.228 Columbia River, Oregon and
Washington.

(a] * * *

(12) Rice Island Anchorage. All
waters in the vicinity of Rice Island,
Oregon, bound by a line connecting the
following points:

Latitude Longitude

46°13'15.60”
46°13'37.20”
46°14’42.00”
46°14'52.80”

123°46'28.20”
123°4522.20”
123°43'12.00”
123°42'12.00”

46°14'42.60” 123°4200.00”
46°13'47.40” 123°43'48.60”
46°13'36.60” 123°44'15.60”
46°13'07.20” 123°4558.20”

46°13'00.60” 123°4616.80”

Dated: December 21, 2023.
Charles E. Fosse,

Rear Admiral, U.S. Coast Guard, Commander,
Thirteenth Coast Guard District.

[FR Doc. 2023-28656 Filed 12—-27-23; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 110

[USCG-2023-0750]

RIN 1625-AA01

Establish Anchorage Ground; Crims

Island Anchorage, Columbia River,
Oregon and Washington

AGENCY: Coast Guard, Department of
Homeland Security (DHS).

ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is
considering establishing an anchorage
ground near Crims Island, Oregon in the
Columbia River. We are considering this
action after receiving requests
suggesting that this anchorage ground is

necessary to provide for the safe
anchoring of commercial vessels in the
navigable waters of the Lower Columbia
River. We invite your comments on this
proposed rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before February 26, 2024.

ADDRESSES: You may submit comments
identified by docket number USCG—
2023-0750 using the Federal Decision-
Making Portal at https://
www.regulations.gov. See the “Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email LT Carlie
Gilligan, Sector Columbia River
Waterways Management Division, U.S.
Coast Guard, 503—-240-9319, email
SCRWWM®@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

Under Title 33 of the Code of Federal
Regulations (CFR) 109.05, U.S. Coast
Guard District Commanders are
delegated the authority to establish
anchorage grounds by the Commandant
of the U.S. Coast Guard. The Coast
Guard establishes anchorage grounds
under Section 7 of the Act of March 4,
1915, as amended (38 Stat. 1053; 46
U.S.C. 70006) and places these
regulations in Title 33 CFR part 110,
subpart B. The Coast Guard is proposing
the rulemaking to establish a Crims
Island anchorage ground in the
Columbia River.

In the last several years, the Columbia
River Marine Transportation System has
seen an increase in commercial traffic
and vessel size, thus creating a concern
for anchorage capacity within the river
system. The Columbia River Steamship
Operators Association and the Columbia
River Pilots have formally requested the
Coast Guard review and evaluate the
establishment of this new anchorage
ground to address the safety and
navigation concerns with the expanding
vessel traffic in the Lower Columbia
River.

The purpose of this rulemaking is to
establish a Federal anchorage ground in
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the Lower Columbia River that would be
maintained and used by commercial
vessels. The Coast Guard is proposing
this rulemaking under authority in 46
U.S.C. 70034.

III. Discussion of Proposed Rule

The Coast Guard is proposing to
establish a new anchorage ground in the
vicinity of Crims Island in the Lower
Columbia River. The anticipated users
of the proposed anchorage ground are
commercial vessels and their attending
tug, tow, or push boats. The
approximate depth of this proposed
anchorage ground would be 43 feet to
align with the Federal channel depth
and would accommodate a variety of
vessel types and configurations. An
illustration showing the location of the
proposed anchorage ground is available
in the docket.

When the Columbia River Federal
channel was deepened in 2010, the size
and draft of commercial vessels was
increased, but the anchorage capacity
within the river system was not. The
vessels transiting in the Columbia River
system now are longer and have deeper
drafts than before the channel was
deepened. Having larger vessels, and
increased transit frequency causes
concern for safe navigation and
emergency situations with limited
anchorage capacity. The proposed Crims
Island anchorage ground would double
the anchorage capacity in Longview,
WA, for larger vessels, and allow the
pilots to spread out distances between
ships during storms or high wind
events. The increased anchorage
capacity in the Columbia River would
also alleviate concern for anchorage
availability for vessels experiencing
emergencies or needing a harbor of safe
refuge. The regulatory text we are
proposing appears at the end of this
document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This NPRM has not been designated a
“significant regulatory action,” under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094
(Modernizing Regulatory Review).

Accordingly, the NPRM has not been
reviewed by the Office of Management
and Budget (OMB).

This regulatory action determination
is based on the location and size of the
proposed anchorage ground, as well as
the vessel traffic and anchoring data
provided by the Coast Guard Navigation
Center. The regulation would ensure
approximately 0.633 square miles of
anchorage grounds are designated to
provide necessary commercial deep
draft anchorages and enhance the
navigational safety of commercial
vessels transiting to, from, and within
the Columbia River. The impact on
routine navigation is expected to be
minimal because the proposed
anchorage ground is located outside the
Federal channel and is consistent with
current anchorage habits. When not
occupied, vessels would be able to
maneuver in, around, and through the
anchorages.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to use the anchorage
ground may be small entities, for
reasons stated in section IV.A above,
this proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
proposed rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section. The Coast

Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132
(Federalism), if it has a substantial
direct effect on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this proposed rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments) because it would not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please call or email the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal Government, in
the aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
potential effects of this proposed rule
elsewhere in this preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 023-01, Rev. 1,
associated implementing instructions,
and Environmental Planning
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
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Act of 1969 (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves establishing an anchorage
ground, Crims Island Anchorage, in an
area traditionally used by commercial
ships for anchoring in the Lower
Columbia River system; and increasing
the anchorage capacity of the river
system. Normally such actions are
categorically excluded from further
review under paragraph L59(a) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
preliminary Record of Environmental
Consideration supporting this
determination is available in the docket.
For instructions on locating the docket,
see the ADDRESSES section of this
preamble. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

Submitting comments. We encourage
you to submit comments through the
Federal Decision-Making Portal at
https://www.regulations.gov. To do so,
go to https://www.regulations.gov, type
USCG-2023-0750 in the search box and
click “Search.” Next, look for this
document in the Search Results column,
and click on it. Then click on the
Comment option. If you cannot submit
your material by using https://
www.regulations.gov, call or email the
person in the FOR FURTHER INFORMATION
CONTACT section of this proposed rule
for alternate instructions.

Viewing material in docket. To view
documents mentioned in this proposed
rule as being available in the docket,
find the docket as described in the
previous paragraph, and then select
“Supporting & Related Material”” in the
Document Type column. Public
comments will also be placed in our
online docket and can be viewed by
following instructions on the https://
www.regulations.gov Frequently Asked
Questions web page. Also, if you click
on the Dockets tab and then the

proposed rule, you should see a
“Subscribe” option for email alerts. The
option will notify you when comments
are posted, or a final rule is published.

We review all comments received, but
we will only post comments that
address the topic of the proposed rule.
We may choose not to post off-topic,
inappropriate, or duplicate comments
that we receive.

Personal information. We accept
anonymous comments. Comments we
post to https://www.regulations.gov will
include any personal information you
have provided. For more about privacy
and submissions to the docket in
response to this document, see DHS’s
eRulemaking System of Records notice
(85 FR 14226, March 11, 2020).

List of Subjects in 33 CFR Part 110

Anchorage grounds.

For the reasons discussed in the
preamble, the Coast Guard is proposing
to amend 33 CFR part 110 as follows:

PART 110—ANCHORAGE
REGULATIONS

m 1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 2071; 46 U.S.C.
70006, 70034; 33 CFR 1.05-1; Department of

Homeland Security Delegation No. 00170.1,
Revision No. 01.3.

m 2. Add §110.228(a)(13) to subpart B to
read as follows:

§110.228 Columbia River, Oregon and
Washington.

(a] * % %

(13) Crims Island Anchorage. All
waters in the vicinity of Crims Island,
Oregon, bound by a line connecting the
following points:

Latitude Longitude
46°10748.00” 123°06'41.40”
46°09'37.20” 123°04'31.20”
46°09'24.60” 123°03'43.20”
46°09'19.20” 123°03'46.20”
46°09'31.80” 123°04'35.40”
46°10'32.40” 123°06'59.40”

Dated: December 21, 2023.
Charles E. Fosse,

Rear Admiral, U.S. Coast Guard, Commander,
Thirteenth Coast Guard District.

[FR Doc. 2023-28654 Filed 12—27-23; 8:45 am]
BILLING CODE 9110-04-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Parts 300-3, 301-11, 301-50,
301-52, 301-70, 301-71 and 301-73

[FTR Case 2023-03; Docket No. GSA-FTR-
2023-0023, Sequence No. 1]

RIN 3090-AK66

Federal Travel Regulation; Updating
Glossary of Terms and E-Gov Travel
Service Requirements

AGENCY: Office of Government-wide
Policy (OGP), General Services
Administration (GSA).

ACTION: Proposed rule.

SUMMARY: GSA is proposing to amend
the Federal Travel Regulation (FTR)
Glossary of Terms to add the term
“Online booking tool (OBT)’ and revise
the definition of “E-Gov Travel Service
(ETS)’; remove outdated policies on
implementing ETS; renumber ETS
regulations in a sequential order as
necessary; and make miscellaneous
editorial corrections.
DATES: Interested parties should submit
written comments to the Regulatory
Secretariat Division at the address
shown below on or before February 26,
2024 to be considered in the formation
of the final rule.
ADDRESSES: Submit comments in
response to FTR case 2023-03 to
Regulations.gov at https://
www.regulations.gov via the Federal
eRulemaking portal by searching for
“FTR Case 2023-03". Select the link
“Comment Now” that corresponds with
FTR Case 2023-03. Follow the
instructions provided at the “Comment
Now’” screen. Please include your name,
company name (if any), and “FTR Case
2023-03" on your attached document. If
your comment cannot be submitted
using https://www.regulations.gov, call
or email the points of contact in the FOR
FURTHER INFORMATION CONTACT section of
this document for alternate instructions.
Instructions: Please submit comments
only and cite FTR Case 2023-03, in all
correspondence related to this case.
Comments received generally will be
posted without change to https://
www.regulations.gov, including any
personal and/or business confidential
information provided. To confirm
receipt of your comment(s), please
check www.regulations.gov,
approximately two to three days after
submission to verify posting.
FOR FURTHER INFORMATION CONTACT: Ms.
Cheryl D. McClain-Barnes, Program
Analyst, Office of Government-wide
Policy, at 202—208-4334 or
travelpolicy@gsa.gov for clarification of
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content. For information pertaining to
status or publication schedules, contact
the Regulatory Secretariat Division at
202-501-4755 or GSARegSec@gsa.gov.
Please cite FTR Case 2023-03.
SUPPLEMENTARY INFORMATION:

I. Background

In accordance with 5 U.S.C. 5707, the
Administrator of General Services is
authorized to prescribe regulations
regarding reimbursement for Federal
employees traveling on official business
away from their official duty stations.
The overall implementing authority is
the FTR, codified in title 41 of the Code
of Federal Regulations, chapters 300
through 304.

In November 2003, GSA’s Federal
Acquisition Service awarded master
contracts for the first iteration of ETS, a
web-based end-to-end travel
management service. GSA published
FTR Amendment 2003—-07 (68 FR
71026) in December 2003, to amend the
FTR on the required use of the new
travel service. The original ETS
implementation policies included
timelines with specific dates for
agencies to deploy ETS and migrate to
the new platform. This information
regarding ETS implementation is no
longer needed because all mandatory
users have deployed ETS (either
initially, or upon expiration of an
exception to its use) since it became
available to civilian agencies in the first
quarter of 2004.

Contracts awarded under ETS2, the
second iteration of ETS, are set to expire
in June 2027. As GSA focuses on
procuring and implementing the third
iteration of ETS, known as “E-Gov
Travel Service, Next Generation” or
“ETSNext” for short, GSA proposes to
revise FTR Parts 301-11, 301-50, 301—
52, 301-70, 301-71 and 301-73 to
remove the original ETS
implementation policies that are no
longer applicable.

Specitically, GSA proposes to relocate
a definitional term at § 301-50.6,
namely “online self-service booking
tool,” to part 300-3 “Glossary of
Terms,” update the definition, rename
that term “online booking tool (OBT),”
and renumber part 301-50 in logical
order. GSA proposes to further update
the “Glossary of Terms” to make an
update and an editorial change to the
definition of “E-Gov Travel Service
(ETS)” by capitalizing the acronym
“ETS” in the body of the definition to
be consistent with the definition
heading.

GSA also proposes to remove and
reserve § 301-73.101 and relocate
relevant language from “Note 1" of the
section regarding agency funding

responsibility for ETS to a note to § 301—
73.2. GSA further proposes to revise the
note to § 301-73.106 to remove
duplicate language and text regarding
travel agent services that align with
present requirements for ETS2, but may
not align with the terms of successor
travel management service contract(s).
Finally, GSA proposes to add a
reference to the “extenuating
circumstances’’ exception to the use of
ETS and Travel Management Service
(TMS) to existing exceptions at §§ 301—
50.4 and 301-73.102.

I1. Executive Orders 12866, 13563, and
14094

Executive Order (E.O.) 12866
(Regulatory Planning and Review)
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. E.O. 14094
(Modernizing Regulatory Review)
supplements and reaffirms the
principles, structures, and definitions
governing contemporary regulatory
review established in E.O. 12866 and
E.O. 13563. The Office of Management
and Budget, Office of Information and
Regulatory Affairs (OIRA) has
determined this rulemaking is not a
significant regulatory action and,
therefore, is not subject to review under
section 6(b) of E.O. 12866.

III. Regulatory Flexibility Act

GSA does not expect this proposed
rule to have a significant economic
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq. This proposed rule is also
exempt from Administrative Procedure
Act pursuant to 5 U.S.C. 553(a)(2)
because it applies to agency
management or personnel. Therefore, an
Initial Regulatory Flexibility Analysis
has not been performed.

IV. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
FTR do not impose recordkeeping or
information collection requirements, or
the collection of information from
offerors, contractors, or members of the
public that require the approval of the

Office of Management and Budget under
44 U.S.C. 3501, et seq.

List of Subjects in 41 CFR Parts 300-3,
301-11, 301-50, 301-52, 301-70, 301-71
and 301-73

Administrative practice and
procedure, Government contracts,
Government employees, Individuals
with disabilities, Travel and
transportation expenses.

Krystal J. Brumfield,

Associate Administrator, Office of
Government-wide Policy.

Therefore, GSA proposes to amend 41
CFR parts 300-3, 301-11, 301-50, 301—
52, 301-70, 301-71 and 301-73 as set
forth below:

PART 300-3—GLOSSARY OF TERMS

m 1. The authority citation for 41 CFR
part 300-3 continues to read as follows:

Authority: 5 U.S.C. 5707; 40 U.S.C. 121(c);
49 U.S.C. 40118; 5 U.S.C. 5738; 5 U.S.C.
5741-5742; 20 U.S.C. 905(a); 31 U.S.C. 1353;
E.O 11609, as amended, 3 CFR, 1971-1975
Comp., p. 586, Office of Management and
Budget Gircular No. A-126, Revised May 22,
1992.

m 2. Amend § 300-3.1 by:

m a. Revising the definition of “E-Gov
Travel Service (ETS)”’; and

m b. Adding in alphabetical order the
definition, ’Online booking tool
(OBT)”.

The revision and addition read as
follows:

§300-3.1 What do the following terms
mean?
* * * * *

E-Gov Travel Service (ETS)—The
Government-contracted, end-to-end
travel management service that
automates and consolidates the Federal
travel process in a self-service
environment, covering all aspects of
official travel, including travel planning,
authorization, reservations, ticketing,
expense reimbursement, and travel
management reporting. The ETS
provides the services of a Federal travel
management program as specified in
§301-73.1(a), (b), and (e) of this title.

* * * * *

Online booking tool (OBT}—An
internet-based system that permits
travelers to make reservations for
transportation (e.g., air, rail, and car
rental) and lodging. ETS and agency
Travel Management Service providers
incorporate an OBT.

* * * * *
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PART 301-11—PER DIEM EXPENSES

m 3. The authority citation for 41 CFR
part 301-11 continues to read as
follows:

Authority: 5 U.S.C. 5707.

m 4. Amend § 301-11.25 by revising the
Note to § 301-11.25 to read as follows:

§301-11.25 Must | provide receipts to
substantiate my claimed travel expenses?
* * * * *

Note 1 to § 301-11.25: Hard copy receipts
should be electronically scanned and
submitted with your electronic travel claim.

PART 301-50—ARRANGING FOR
TRAVEL SERVICES

m 5. The authority citation for part 301—
50 continues to read as follows:

Authority : 5 U.S.C. 5707; 40 U.S.C. 121(c).
m 6. Revise § 301-50.3 to read as
follows:

§301-50.3 Must | use the ETS or TMS to
arrange my travel?

Yes, if you are an employee of an
agency as defined in § 301-1.1 of this
chapter, you must use the ETS, or your
agency’s TMS (if an exception to ETS
use is granted), to make your travel
arrangements. If you are an employee of
the Department of Defense, the
legislative branch, or the Government of
the District of Columbia, you must
arrange your travel in accordance with
your agency’s TMS. Your agency may
grant, or be granted, an exception to
required use of TMS or ETS under
§§301-50.4, 301-73.102, or 301-73.104
of this chapter.

m 7. Revise § 301-50.4 to read as
follows:

§301-50.4 May | be granted an exception
to the required use of TMS or ETS?

Yes, your agency head or their
designee may grant an individual case
exception to required use of your
agency’s TMS or to required use of ETS,
but only when your travel meets one of
the following conditions:

(a) Such use would result in an
unreasonable burden on mission
accomplishment (e.g., emergency travel
is involved and TMS or ETS is not
accessible; you are performing
invitational travel; or you have special
needs or require disability
accommodations under part 301-13 of
this chapter).

(b) Such use would compromise a
national security interest.

(c) Such use might endanger your life
(e.g., you are traveling under the Federal
witness protection program, or you are
a threatened law enforcement or

investigative officer traveling under part
301-31 of this chapter).

(d) Such use is prevented due to
extenuating circumstances (see § 301—
50.6).

§301-50.5 [Amended]

m 8. Amend § 301-50.5 by:

m a. Removing from the section heading
the words “TMS or the E-Gov Travel
Service” and adding in their place
“TMS or ETS”;

m b. Removing the citations ““§ 301-50.4
or §301-73.104” and adding “§§ 301—
50.4, 301-73.102, or 301-73.104” in
their place; and

m c. Removing the words “E-Gov Travel
Service” and adding in their place
“ETS”.

§301-50.6 [Removed]
m 9. Remove section § 301-50.6.

§301-50.7 [Redesignated as § 301-50.6
and Amended]

m 10. Amend § 301-50.7 by
redesignating § 301-50.7 as § 301-50.6
and revising newly redesignated § 301—
50.6 to read as follows:

§301-50.6 Am I required to use the OBT
offered by ETS?

Yes, you are required to use the OBT
offered by ETS, or your agency’s TMS (if
an exception to ETS use is granted),
unless extenuating circumstances
prevent such use. Some extenuating
circumstances for which you may not be
able to use an OBT are:

(a) When you are attending a
conference where the conference
sponsor has negotiated with one or more
lodging facilities to set aside a specific
number of rooms for conference
attendees and to ensure that a set aside
room is available to you, you are
required to book lodging directly with
the lodging facility;

(b) When your travel is to a remote
location and it is not possible to book
lodging accommodations through the
TMS or ETS; or

(c) When such travel arrangements are
so complex and circumstances will not
allow you to book your travel through
an OBT.

PART 301-52—CLAIMING
REIMBURSEMENT

m 11. The authority citation for 41 CFR
part 301-52 continues to read as
follows:

Authority: 5 U.S.C. 5707; 40 U.S.C. 121(c);
Sec. 2., Pub. L. 105-264, 112 Stat. 2350 (5
U.S.C. 5701 note).

m 12. Revise § 301-52.3 toread as
follows:

§301-52.3 Am I required to file a travel
claim (voucher) in a specific format, and
must the claim be signed?

You must use the format prescribed
by ETS to file all your travel claims
unless your agency has been granted, or
has granted you, an exception from
required use of the ETS in accordance
with §§301-50.4, 301-73.102, or 301—
73.104 of this chapter. If the prescribed
travel claim is hardcopy, the claim must
be signed in ink. Any alterations or
erasures to your hardcopy travel claim
must be initialed. If your agency has
electronic document processing, use
your electronic signature where
required.

PART 301-70—INTERNAL POLICY
AND PROCEDURE REQUIREMENTS

m 13. The authority citation for 41 CFR
part 301-70 continues to read as
follows:

Authority: 5 U.S.C. 5707; 40 U.S.C. 121(c);
Sec. 2, Pub. L. 105-264, 112 Stat. 2350 (5
U.S.C. 5701, note); OMB Circular No. A-126,
revised May 22, 1992; OMB Circular A-123,
Appendix B, revised August 27, 2019.

m 14. Amend § 301-70.1 by revising
paragraph (d) to read as follows:

§301-70.1 How must we administer the
authorization and payment of travel
expenses?

* * * * *

(d) Must require employees to use the
ETS to process travel authorizations and
claims for travel expenses, unless an
exception has been granted under
§§301-50.4, 301-73.102, or 301-73.104
of this chapter.

PART 301-71—AGENCY TRAVEL
ACCOUNTABILITY REQUIREMENTS

m 15. The authority citation for 41 CFR
part 301-71 continues to read as
follows:

Authority: 5 U.S.C. 5707; 40 U.S.C. 121(c);
Sec. 2, Pub. L. 105-264, 112 Stat. 2350 (5
U.S.C. 5701 note).

m 16. Amend § 301-71.201 by revising
the second sentence of the introductory
text and paragraph (e) to read as follows:

§301-71.201 What are the reviewing
official’s responsibilities?

* * * The reviewing official must
ensure:
* * * * *

(e) The required receipts, statements,
justifications, etc., are attached to the
travel claim and the electronic travel
claim includes scanned electronic
images of such documents.
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PART 301-73—TRAVEL PROGRAMS

m 17. The authority citation for 41 CFR
part 301-73 continues to read as
follows:

Authority: 5 U.S.C. 5707; 40 U.S.C. 121(c).
m 18. Amend § 301-73.1 by revising
paragraph (e) to read as follows:

§301-73.1 What does the Federal travel
management program include?

* * * * *

(e) A Travel Management Reporting
System that covers financial and other
travel characteristics required by the
Agency Payments for Employee Travel,
Transportation, and Relocation annual
report (see §§ 300-70.1 through 300—
70.4 of this title).

* * * * *

m 19. Revise § 301-73.2 toread as
follows:

§301-73.2 What are our responsibilities as
participants in the Federal travel
management program?

As a participant in the Federal travel
management program, you must—

(a) Designate an authorized
representative to administer the
program;

(b) Ensure that you have internal
policies and procedures in place to
govern use of the program;

(c) Require employees in your agency
to use ETS in lieu of TMS (unless an
exception has been granted in
accordance with §§301-50.4 of this
chapter, 301-73.102, or 301-73.104);
and

(d) Ensure that any agency-contracted
TMS complements and supports ETS
and data exchange in an efficient and
cost effective manner.

Note 1 to §301-73.2: Your agency is
responsible for providing the funds and
personnel resources required to support ETS
transition and data exchange, and for
establishing interfaces between the ETS
standard data output and applicable business
systems (e.g., financial, human resources,
etc.).

m 20. Revise the heading of subpart B of
part 301-73 to read as follows:

Subpart B—E-Gov Travel Service and
Travel Management Service

m 21. Revise § 301-73.100 to read as
follows:

§301-73.100 Are agencies and their
employees required to use the ETS?

Yes, unless you have an exception to
the use of the ETS (see §§ 301-50.4 of
this chapter, 301-73.102, and 301—
73.104), agencies and employees must
use the ETS for all temporary duty
travel. The Department of Defense, the
legislative branch, and the Government

of the District of Columbia are not
subject to this requirement.

§301-73.101 [Removed and Reserved]

m 22. Remove and Reserve § 301-73.101.
m 23. Revise §301-73.102 to read as
follows:

§301-73.102 May we grant a traveler an
exception from required use of TMS or
ETS?

(a) Yes, your agency head or their
designee may grant an individual case
by case exception to required use of
your agency’s TMS or to required use of
ETS, but only when travel meets one of
the following conditions:

(1) Such use would result in an
unreasonable burden on mission
accomplishment (e.g., emergency travel
is involved and TMS or ETS is not
accessible; the traveler is performing
invitational travel; or the traveler has
special needs or requires disability
accommodations in accordance with
part 301-13 of this chapter).

(2) Such use would compromise a
national security interest.

(3) Such use might endanger the
traveler’s life (e.g., the individual is
traveling under the Federal witness
protection program, or is a threatened
law enforcement or investigative officer
traveling under part 301-31 of this
chapter).

(4) Such use is prevented due to
extenuating circumstances (see § 301—
50.6 of this chapter).

(b) Any exception granted must be
consistent with any contractual terms
applicable to your TMS or ETS, and
must not cause a breach of contract
terms.

m 24. Revise §301-73.103 to read as
follows:

§301-73.103 What must we do when we
approve an exception to the use of the
ETS?

The head of your agency or their
designee must approve an exception to
the use of the ETS under § 301-50.4 of
this chapter or § 301-73.102 in writing
or through electronic means.

m 25. Amend § 301-73.104 by:

m a. Removing from the section heading
the words “E-Gov Travel Service” and
adding in their place “ETS”; and

m b. Revising paragraphs (a)
introductory text, (a)(1), (a)(2), (a)(4), (b),
and (c).

The revisions read as follows:

§301-73.104 May further exceptions to the
required use of the ETS be approved?

(a) The Administrator of General
Services or their designee may grant an
agency-wide exception (or exempt a
component thereof) from the required
use of ETS when requested by the head

of a Department (cabinet-level agency)
or head of an Independent agency
when—

(1) The agency has presented a
business case analysis to the General
Services Administration that proves that
it has an alternative TMS to the ETS that
is in the best interest of the Government
and the taxpayer (i.e., the agency has
evaluated the economic and service
values offered by the ETS contractor(s)
compared to those offered by the
agency’s current or proposed TMS and
has determined that the agency’s current
or proposed TMS is a better value);

(2) The agency has security, secrecy,
or protection of information issues that
cannot be mitigated through security
provided by the ETS contractor(s);

* * * * *

(4) The agency has critical and unique
technology or business requirements
that cannot be accommodated by the
ETS contractor(s) at all or at an
acceptable and reasonable price (e.g.,
majority of travel is group-travel).

(b) As a condition of receiving an
exception, the agency must agree to
conduct annual business case reviews of
its TMS and must provide to the ETS
Program Management Office (PMO) data
elements required by the ETS PMO in
a format prescribed by the ETS PMO.

(c) Requests for exceptions should be
addressed to the Administrator of
General Services and sent to
travelpolicy@gsa.gov with full
justification and/or analysis addressing
paragraphs (a)(1) through (4) of this
section.

m 26. Revise § 301-73.105 to read as
follows:

§301-73.105 What are the consequences
of an employee not using the ETS or TMS?

If an employee does not use the ETS
(or your agency’s designated TMS where
an exception to ETS applies), the
employee is responsible for any
additional costs (see § 301-50.5 of this
chapter) resulting from the failure to use
the ETS or your TMS. In addition, you
may take appropriate disciplinary
actions.

m 27. Amend § 301-73.106 by revising
the Note to § 301-73.106 to read as
follows:

§301-73.106 What are the basic services
that should be covered by a TMS?

* * * * *
Note 1 to §301-73.106: The ETS fulfills the
basic services of a TMS.

[FR Doc. 2023-28551 Filed 12—27-23; 8:45 am]
BILLING CODE P
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AGENCY FOR INTERNATIONAL
DEVELOPMENT

Collaborating, Learning, and Adapting
Case Competition Submission Forms

AGENCY: U.S. Agency for International
Development (USAID).

ACTION: Notice of information collection;
request for comment.

SUMMARY: The Office of Learning,
Evaluation, and Research holds an
annual Collaborating, Learning, and
Adapting (CLA) Case Competition,
wherein USAID partners and staff can
submit examples of the way in which
they have employed CLA approaches in
their work. The submissions are posted
online (available to the public),
contributing to agency learning through
these real-world experiences. As
required by the Paperwork Reduction
Act of 1995, as amended, USAID is
soliciting comments for this collection.
DATES: Comments are due February 26,
2024.

ADDRESSES: Comments submitted in
response to this notice should be
submitted to amkoler@usaid.gov.

FOR FURTHER INFORMATION CONTACT:
Amy Koler, amkoler@usaid.gov, 202—
257-0487.

SUPPLEMENTARY INFORMATION: USAID, in
accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3506(c)(2)(A)), provides the general
public and Federal agencies with an
opportunity to comment on the
proposed survey.

Title of Collection: Collaborating,
Learning, and Adapting Case
Competition.

OMB Control Number: XXXXXX.

Type of Review: A new information
collection.

Respondents/Affected Public: USAID
partners and staff.

Total Estimated Number of Annual
Responses: 85.

Total Estimated Number of Annual
Burden Hours: 837.

Abstract: When a partner or USAID
staff member decides to participate in
the annual Collaborating, Learning, and
Adapting (CLA) Case Competition, they
must download the CLA Case
Competition Submission Form from
USAID’s Learning Lab website. Through
answering the six question form, they
detail the context in which they were
working, the specific manner in which
they applied a CLA approach (or
approaches) and describe the result of
using that approach. The answers to
these questions, plus a summary and a
photo, constitute their submission to the
competition. When they submit their
case competition submission, they must
also submit the CLA Case Competition
Web Submission Form. This form
captures additional information about
the case, the organization submitting the
form, and their experience with the case
competition, as well as point of contact
information. The CLA Case Competition
Submission Form is shared with the
public through USAID’s Learning Lab
website. The information from the CLA
Case Competition Web Submission form
is kept in a restricted online file.

USAID and the Office of Management
and Budget are particularly interested in
comments that:

1. Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

2. Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

3. Enhance the quality, utility, and
clarity of the information to be
collected; and

4. Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submissions
of responses.

Tania Alfonso,

PLR/LER, Program Cycle Supervisory Team
Lead, USAID.

[FR Doc. 2023-28658 Filed 12—27-23; 8:45 am]
BILLING CODE 6116-01-P

DEPARTMENT OF AGRICULTURE

Office of the Secretary

[Docket No. USDA—2022-0010]

Agency Information Collection
Activities; USDA Generic Solution for

Solicitation for Funding Opportunity
Announcement

ACTION: Notice; request for comments.

SUMMARY: In compliance with the
Paperwork Reduction Act, the U.S.
Department of Agriculture (USDA) is
requesting comments concerning
authorization to revise the approved
USDA Generic Solution for Solicitation
for Funding Opportunity
Announcement information collection
request (ICR). This is a revision request.
We are revising the ICR to cover the
additional use across USDA agencies for
grants, agreements, and other Federal
financial assistance programs.

DATES: We will consider comments we
receive by February 26, 2024.
ADDRESSES: We invite you to submit
comments on this notice.

Electronic Submission of Comments.
You may submit comments, identified
by Docket ID: USDA-2022-0010,
electronically through the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions provided on that site to
submit comments electronically.

Submission of Comments by Mail,
Hand Delivery, or Courier. You may
submit comments to the Office of
Budget and Program Analysis, USDA,
Jamie L. Whitten Building, Room 101-
A, 1400 Independence Ave. SW,
Washington, DC 20250. USDA strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows you
maximum time to prepare and submit a
comment and ensures timely receipt by
USDA.

FOR FURTHER INFORMATION CONTACT:
Steve O’Neill, 202—-720-0038,
stephen.oneill@usda.gov.
SUPPLEMENTARY INFORMATION: In
compliance with the Paperwork
Reduction Act (44 U.S.C. 3506(c)(2)(A)),
USDA is requesting comments
concerning a authorization to conduct
the USDA Generic Solution for
Solicitation for Funding Opportunity
Announcement ICR. This is a revision
request.
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The U.S. Department of Agriculture
(USDA) conducts a pre-clearance
consultation program to provide the
public and Federal agencies an
opportunity to comment on proposed,
revised, and continuing information
collections before submitting them to
the Office of Management and Budget
(OMB).

This program helps to ensure
requested data can be provided in the
desired format, reporting burden (time
and financial resources) is minimized,
collection instruments are clearly
understood, and the impact of collection
requirements can be properly assessed.

USDA is requesting an increase the
approved burden hours to cover grant or
cooperative agreement activity and
funding announcements of new
programs for other types of Federal
financial assistance. USDA requests an
increase in the responses by 880,000,
and the burden hours by 1.5 million
hours. USDA has successfully used the
existing approval for ongoing
information collection activities and is
expecting to well beyond the initial
estimates when the ICR was first
approved by OMB. The increase has
been for the Federal financial
assistances for new programs.

Grants or Cooperative Agreement

Periodically USDA solicits grant
applications on http://grants.gov by
issuing a Funding Opportunity
Announcement, Request for
Applications, Notice of Funding
Announcement, Notice of Solicitation of
Applications, Grants.gov
announcement, or other funding
announcement type. To ensure grants
are awarded to the applicant(s) best
suited to perform the functions of the
grant, applicants are generally required
to submit an application. The first part
of USDA grant applications consists of
submitting the application form(s),
which includes the Standard Form 424,
Application for Federal Assistance and
may include additional standard grant
application forms. The second part of a
grant application usually requires a
technical proposal demonstrating the
applicant’s capabilities in accordance
with a statement of work or selection
criteria and other related information as
specified in the funding announcement.
Following the grant award, the grant
awardee may also be required to provide
progress reports or additional
documents.

Federal Financial Assistance Programs

In addition to grants and agreements,
there are other types of funding
announcements. USDA agencies
announce new Federal financial

assistance programs in the Federal
Register in a Notice of Funding
Availability (NOFA) or other types of
funding or program announcements.
Generally, the applicants need to apply
for financial assistance under the new
program. The agencies generally require
application forms and related forms for
the applicants can apply for the Federal
financial assistance.

A Federal agency generally cannot
conduct or sponsor a collection of
information, and the public is generally
not required to respond to an
information collection, unless it is
approved by OMB under the PRA and
displays a currently valid OMB control
number. In addition, notwithstanding
any other provisions of law, no person
will be subject to penalty for failing to
comply with a collection of information
if the collection of information does not
display a valid control number (see 5
CFR 1320.5(a) and 1320.6). USDA
intends to seek approval from OMB for
the revision request for this collection of
information for 3 years.

Interested parties are encouraged to
provide comments to the individual
listed in the ADDRESSES section above.

Comments must be written to receive
consideration, and they will be
summarized and included in the request
for OMB approval of the final ICR. The
comments will also become a matter of
public record. Comments responsive to
this request will be made available on-
line, without redaction, as part of the
submission to OMB; therefore, USDA is
particularly interested in comments
that:

e Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

e Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

¢ Enhance the quality, utility, and
clarity of the information to be
collected; and

¢ Minimize the burden of the
collection of information on those who
are to respond, including using
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, for example,
permitting electronic submission of
responses.

USDA will consider the comments
received and amend the ICR as
appropriate. The final ICR package will
then be submitted to OMB for review
and approval. At that time, USDA will

issue another Federal Register notice to
announce the submission of the ICR to
OMB and the opportunity to submit
additional comments to OMB.

Agency: USDA Office of the Secretary.

Type of Review: Revision.

OMB Control Number: 0503—-0028.

Title of Collection: USDA Generic
Solution for Solicitation for Funding
Opportunity Announcements.

Affected Public: State, Local, and
Tribal Governments; Private Sector—
businesses or other for-profits and not-
for-profit institutions.

Estimated Number of Respondents: 1
million.

Frequency: On occasion.

Total Estimated Annual Responses: 1
million.

Estimated Average Time per
Response: 20 hours.

Estimated Total Annual Burden
Hours: 20 million hours.

Total Estimated Annual Other Cost
Burden: $0.

Stephen O’Neill,

Legislative and Regulatory Division, OBPA-
USDA.

[FR Doc. 2023-28571 Filed 12-27-23; 8:45 am]
BILLING CODE 3410-90-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; ways to enhance the
quality, utility and clarity of the
information to be collected; and ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments regarding this information
collection received by January 29, 2024
will be considered. Written comments
and recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/
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public/do/PRAMain. Find this
particular information collection by
selecting “Currently under 30-day
Review—Open for Public Comments” or
by using the search function.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Food Safety and Inspection Service

Title: Salmonella Initiative Program
(SIP).
OMB Control Number: 0583-0154.

Summary of Collection: FSIS has been
delegated the authority to exercise the
functions of the Secretary (7 CFR 2.18
and 2.53), as specified in the Federal
Meat Inspection Act (FMIA) (21 U.S.C.
601, et seq.), the Poultry Products
Inspection Act (PPIA) (21 U.S.C. 451, et
seq.), and the Egg Products Inspection
Act (EPIA) (21 U.S.C. 1031, et seq.).
These statutes mandate that FSIS
protect the public by verifying that
meat, poultry, and egg products are safe,
wholesome, and properly labeled.

Need and Use of the Information: SIP
offers incentives to meat and poultry
slaughter establishments to control
Salmonella in their operations. SIP does
this by granting waivers of regulatory
requirements with the condition that
establishments test for Salmonella,
Campylobacter (if applicable), and
generic E. coli or other indicator
organisms and share all sample results
with FSIS. SIP benefits public health
because it encourages establishments to
test for microbial pathogens, which is a
key feature of effective process control.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 79.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 17,628.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2023-28576 Filed 12—-27-23; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

[Docket No. NRCS-2023-0018]

Notice of Intent To Prepare an
Environmental Impact Statement for
the Rattlesnake Creek Watershed Plan,
in Stafford, Pratt, Rice, Reno, and
Edwards Counties, Kansas

AGENCY: Natural Resources
Conservation Service, USDA.
ACTION: Notice of intent (NOI) to prepare

an environmental impact statement
(EIS).

SUMMARY: The Natural Resources
Conservation Service (NRCS) Kansas
State Office in cooperation with U.S.
Army Corps of Engineers (USACE), U.S.
Fish and Wildlife Service (USFWS),
Environmental Protection Agency
(EPA), Kansas Department of Health and
the Environment (KDHE), Kansas
Department of Agriculture (KDA), and
Big Bend Groundwater Management
District 5 (GMD-5) (project sponsor),
announces its intent to prepare a
watershed plan and EIS for the
Rattlesnake Creek Watershed Plan, in
Stafford County, KS. The proposed
watershed plan will examine alternative
solutions for GMD-5 to provide
agricultural water management
measures to Rattlesnake Creek and
Quivira National Wildlife Refuge
(NWR). NRCS is requesting comments to
identify significant issues, potential
alternatives, information, and analysis
relevant to the proposed action from all
interested individuals, Federal and State
agencies, and Tribes.

DATES: We will consider comments that
we receive by February 12, 2024.
Comments received after close of the
comment period will be considered to
the extent possible.

ADDRESSES: We invite you to submit
comments in response to this notice.
You may submit your comments
through one of the methods below:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and search
for docket ID NRCS-2023-0018. Follow
the online instructions for submitting
comments; or

o Mail or Hand Delivery: Larry
Schieferecke, Kansas State Conservation
Engineer, USDA, NRCS, Kansas State
Office, 760 South Broadway Boulevard,
Salina, Kansas 67401—4604. In your
comments, specify the docket ID NRCS—
2023-0018.

All comments received will be posted
without change and made publicly
available on www.regulation.gov.

FOR FURTHER INFORMATION CONTACT:
Larry Schieferecke; telephone: (785)
823-4534; email: larry.schieferecke@
usda.gov. Individuals who require
alternative means for communication
should contact the U.S. Department of
Agriculture (USDA) Target Center at
(202) 720-2600 (voice and text
telephone (TTY)) or dial 711 for
Telecommunications Relay service (both
voice and text telephone users can
initiate this call from any telephone).

SUPPLEMENTARY INFORMATION:
Purpose and Need

The primary purpose of the watershed
plan is to provide for long-term,
sustainable agricultural water
management within the Rattlesnake
Creek subbasin, including project
components to address the impairment
at Quivira NWR. GMD-5 has been
awarded federal funding from NRCS
through the Watershed Protection and
Flood Prevention Act (Pub. L. 83-566,
16 U.S.C. 1001-1008—referred to as PL—
566 in this document) to provide for
long-term, sustainable agricultural water
management within the Rattlesnake
Creek subbasin of GMD-5, including
project components to help address the
impairment at Quivira NWR. The
project is essential for the Quivira
NWR’s ongoing senior water right
impairment (as described below), and
the importance of groundwater to the
agricultural economy. The sustainability
of Quivira NWR relies on surface water
diversions that the KDA Division of
Water Resource (KDA-DWR) has
deemed impaired due to junior
groundwater pumping. A predictable
and consistent source of water is also
required to support the region’s
agricultural economy. Providing long-
term agricultural water management for
the region would help provide water
resources for both the agricultural
economy and help remedy Quivira
NWR’s impaired senior water right.

A project will be developed through
the preparation of the EIS that would
assure a water supply for Quivira NWR
while considering and minimizing
economic impacts to the surrounding
agricultural economy. In the state of
Kansas, the use of water is monitored
and regulated by KDA-DWR.
Individuals that use the state water
resources for any purpose other than
domestic use is required to obtain a
permit, or “water right.” The state
regulates the water use under the prior
appropriation doctrine, which provides
priority access to individuals with older
(or senior) water rights during water
shortages as opposed to individuals
with newer (or junior) water rights. The


mailto:larry.schieferecke@usda.gov
mailto:larry.schieferecke@usda.gov
http://www.regulations.gov
http://www.regulation.gov
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state does not guarantee the availability
of a certain amount of water. The water
right holder is entitled to the authorized
amount while considering seniority and
the natural availability of water and
entitled to divert water at times when it
is most beneficial. Impairment could
still occur because sufficient water is
unavailable when the water is most
beneficial, even though it is available on
an annual basis. The 22,135 acre
Quivira NWR is located at the
northeastern end of the subbasin and
Rattlesnake Creek flows through the
refuge before discharging into the
Arkansas River. The USFWS holds
Water Right File Number 7,571 for the
management of Quivira NWR. This
water right, which is senior in priority
to approximately 95 percent of all other
water rights in the Rattlesnake Creek
subbasin, has been impaired frequently
over the past 20 years as determined by
the KDA Chief Engineer.

Surface water and groundwater are
essential resources to the central Kansas
economy and environment.
Management of the Rattlesnake Creek
subbasin and its interrelated water
resources has been difficult and
complex because it involves
administration of multiple users of a
limited resource. The resource is relied
upon for ecosystem sustainability
(through management of surface water
at the Quivira NWR; Recreational use)
and for irrigated agriculture (through
groundwater pumping), all of which are
of equal importance in Kansas. To
regulate water use, the state of Kansas
uses a system of water rights, which
dictates when and how much water may
be diverted by users.

GMD-5 can assist the state of Kansas
with the management of groundwater
through various options. KDA-DWR has
determined that surface water flows
have been insufficient to support
management practices at Quivira NWR
during certain years and periods within
those years because of the reductions in
streamflow caused by groundwater use.
Finding an agreeable solution that
balances the needs of the Quivira NWR
while limiting impacts to agriculture
has been challenging.

Preliminary Proposed Action and
Alternatives

The objective of the EIS is to
formulate and evaluate alternatives for
agricultural water needs and
augmentation of wellfield and
associated pipeline of water to
Rattlesnake Creek upstream of Quivira
NWR. This EIS is expected to evaluate
three alternatives: two action
alternatives, and one no action

alternative. The alternatives that may be
considered for detailed analysis include:

e Alternative 1—Proposed Action—
Augmentation Wellfield and
Groundwater Use Reduction
Alternative: The proposed action is to
construct an augmentation wellfield and
associated pipeline that provides 15 to
18 cubic feet per second (cfs) of water
to Rattlesnake Creek upstream of
Quivira NWR. Additionally, 2,500 acres
of targeted water right retirements and
compensated conservation measures
would be implemented. Finally, the
proposed action would implement a
multi-stakeholder adaptive management
approach that would evaluate the
success of the augmentation wellfield,
water right retirements, and
compensated conservation measures on
an annual basis, and decrease pumping
or increase groundwater retirements as
needed to meet the Quivira NWR
management goals and objectives.

o Alternative 2—No Action
Alternative: Taking no action predicts
USFWS, the senior water right holder in
the basin, will file a request to secure
water with KDA-DWR for the
impairment finding to the Quivira NWR
if the project were not authorized and
implemented under the PL-566
program. KDA-DWR would then
administer the water right consistent
with Kansas Statutes Annotated 82a-
706b, which would restrict junior water
right irrigation within the basin for
irrigated crops. The decrease in
irrigation will have severe negative
effects to the local agricultural economy
and agricultural producers due to
decreased crop yields.

o Alternative 3—Groundwater Use
Reduction Alternative: The groundwater
use reduction alternative would rely
solely on reductions in groundwater use
without development of an
augmentation wellfield to increase
Rattlesnake Creek streamflow. The
groundwater use reduction alternative
would incorporate the establishment of
either a local enhancement management
area (LEMA) or an intensive
groundwater use control area (IGUCA).
Either a LEMA or an IGUCA would
implement measures to reduce
groundwater use to avoid an
impairment to the senior water right
held by the USFWS. This alternative
would allow GMD-5 to develop or
initiate groundwater reduction measures
prior to KDA-DWR enforcement;
whereas the no-action alternative could
potentially lead to water enforcement
activities that are determined by KDA—
DWR.

Summary of Expected Impacts

The following affected environment
categories had the largest comparative
difference and are heavily weighted in
the proposed action alternative selection
process.

e Aquifers and Sole Source Aquifers;

e Environmental Justice and
Socioeconomic Status;

e Surface Water Resources and Water
Quality; and

e Riparian Area.

All three alternatives have beneficial
impacts to Rattlesnake Creek and
Quivira NWR. The modeling data shows
that all three alternatives will meet
USFWS’s water right. However, the
Augmentation Wellfield and
Groundwater Use Reduction Alternative
would have the most immediate
beneficial impact to Rattlesnake Creek
and Quivira NWR following
construction of the augmentation
wellfield. Additionally, the Quivira
NWR water needs would be met by
engaging the augmentation wellfield
pumps rather than relying on rainfall
and climate conditions.

The No Action and Groundwater Use
Reduction alternatives both resulted in
a reduction in irrigation pumping that
provides beneficial impacts outside of
Rattlesnake Creek and Quivira NWR
that include benefits to the local aquifer,
surface water resources, and riparian
areas. The reduction in irrigation
pumping that causes an increase in
Rattlesnake Creek flow and available
water to Quivira NWR results in benefits
to the local aquifer, and in effect, the
surrounding streams, wetlands, and
riparian areas. These effects benefit fish
and wildlife resources including
wildlife habitat and potentially
threatened and endangered species
outside of Quivira NWR. The human
environment is improved by having a
diversity of species and increased water
resources in a relatively dry climate.

Though the Augmentation Wellfield
and Groundwater Used Reduction
Alternative includes a reduction in
irrigation pumping (2,500 acre-feet per
year), the primary water source is
augmentation wellfield pumping. There
are minimal beneficial impacts to areas
outside Rattlesnake Creek and Quivira
NWR compared to the No Action and
Groundwater Use Reduction
alternatives.

Under the No Action and
Groundwater Use Reduction
alternatives, the reduction in irrigation
pumping comes at a significant cost to
the regional economy and has a negative
impact on low-income populations. In
summary, the analysis showed the
following for each alternative based on
different crop scenarios:
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e No Action Alternative: Net farm
income under this alternative would
decrease between $6.1 million and
$12.1 million, annually, as compared to
existing conditions.

e Augmentation Wellfield and
Groundwater Use Reduction
Alternative: Net farm income under this
alternative would increase between $6.0
million and $11.8 million annually,
relative to the No Action Alternative
and would decrease between $0.1
million and $0.3 million annually, as
compared to existing conditions.

e Groundwater Use Reduction
Alternative: This alternative would lead
to a reduction in net farm income of
between $586,000 and $788,000
annually, relative to the No Action
Alternative and would be a decrease of
$5.5 million and $11.3 million annually,
as compared to existing conditions.

Anticipated Permits and Authorizations

The following permits and
authorizations are anticipated to be
required:

e Clean Water Act Section 404. A
Clean Water Act section 404 permit
must be obtained from the USACE to
account for fills within jurisdictional
waters of the United States (WOTUS). If
needed, GMD-5 will obtain a Clean
Water Act section 404 permit prior to
construction.

e Endangered Species Act Section 7.
GMD-5 is currently developing a
Biological Assessment (BA) to support
ESA section 7 consultation with the
USFWS.

e National Historic Preservation Act
(NHPA) Section 106. A Cultural
Resources Inventory Report will be
prepared and submitted to the Kansas
State Historic Preservation Office
(SHPO) for concurrence. Based on
results in the report, the Kansas SHPO
will make a determination on whether
the project may affect cultural resources
that are either listed on or eligible for
listing in the National Register of
Historic Places (NRHP).

e State Sensitive Species. GMD-5
will consult with the Kansas
Department of Wildlife and Parks
(KDWP) for activities that may affect
state threatened or endangered species.
If needed, the KDWP is required to issue
special action permits for activities that
may affect these species or state-
designated critical habit.

e National Pollutant Discharge
Elimination System and Storm Water
Pollution Prevention Plan. A
construction site discharge permit
(NPDES) is required by the KDHE on
behalf of the EPA if a construction site
footprint is greater than 1 acre.
Construction of the Proposed Action

would involve more than 1 acre of
disturbance; therefore, a Stormwater
Pollution Prevention Plan (SWPPP) will
be developed to minimize pollution
from soil erosion and other sources
during construction.

e Construction Permits. Any
construction permits required from
Stafford County will be obtained prior
to construction.

Schedule of Decision-Making Process

A Draft EIS (DEIS) will be prepared
and circulated for review and comment
by agencies, Tribes, consulting parties,
and the public for at least 45 days as
required by 40 CFR 1503.1, 1502.20,
1506.11, and 1502.17, and 7 CFR
650.13. The DEIS is anticipated to be
published in the Federal Register,
approximately 6 months after
publication of this NOI. A Final EIS is
anticipated to be published within 6
months of completion of the public
comment period for the DEIS.

NRCS will decide whether to
implement one of the alternatives as
evaluated in the EIS. A Record of
Decision will be completed after the
required 30-day waiting period and will
be publicly available. The responsible
Federal official and decision maker for
the NRCS is the Kansas NRCS State
Conservationist.

Public Scoping Process

Federal, State, Tribal, local agencies
and representatives, and the public were
invited to take part in this watershed
plan scoping period through which
coordination, sought input on issues of
economic, environmental, cultural, and
social importance in the watershed.

An open house public meeting was
held January 13, 2022, from 4-6 p.m. in
the Community Room at the Stafford
County Annex in St. John, Kansas. The
purpose of the meeting was to share
information about the watershed
planning process and to gather feedback
from the public on how to improve
agricultural water supply and fish and
wildlife habitat within the Rattlesnake
Creek Watershed in Stafford County.
Approximately 31 people signed into
the meeting.

Public notices advertising the meeting
were published in the Great Bend
Tribune, Hutchinson News, Stafford
Courier, Pratt Tribune, and Saint John
News newspapers. Postcard invitations
were sent to approximately 775 citizens
and other interested parties near the
proposed project area. A meeting notice
was also published on the GMD-5"s
website.

Information shared at the meeting
included the project background and
location, project purpose and need,

description of the purpose of and
process for developing a watershed
plan, environmental considerations
within the project area, organizational
information about the NRCS and GMD-
5, and methods for providing public
input. Draft scoping information and an
executive summary were also provided
at the meeting.

The project team received 11
comments during the specified 30-day
comment period (December 29, 2021,
through January 31, 2022).

Identification of Potential Alternatives,
Information, and Analyses

NRCS invites agencies, Tribes,
consulting parties, and individuals that
have special expertise, legal
jurisdiction, or interest in the
Rattlesnake Creek Watershed project to
provide comments concerning the scope
of the analysis and identification of
potential alternatives, information, and
analyses relevant to the Proposed
Action in writing.

NRCS will coordinate the scoping
process to correspond with any required
NHPA processes, as allowed in 36 CFR
800.2(d)(3) and 800.8 (54 U.S.C.
306108). The information about historic
and cultural resources within the area
potentially affected by the proposed
Rattlesnake Creek project will assist
NRCS in identifying and evaluating
impacts to such resources in the context
of both the National Environmental
Policy Act (NEPA) and NHPA.

NRCS will consult with Native
American tribes on a government-to-
government basis in accordance with 36
CFR 800.2 and 800.3, Executive Order
13175, and other policies. Tribal
concerns, including impacts on Indian
trust assets and potential impacts to
cultural resources and historic
properties, will be given due
consideration.

Authorities

This document is published pursuant
to the NEPA regulations regarding
publication of a NOI to issue an EIS (40
CFR 1501.9(d)). Watershed planning is
authorized under the Watershed
Protection and Flood Prevention Act of
1954, as amended, and the Flood
Control Act of 1944.

Federal Assistance Programs

The title and number of the Federal
Assistance Program as found in the
Assistance Listing ! to which this
document applies is 10.904, Watershed
Protection and Flood Prevention.

1 See https://sam.gov/content/assistance-listings.
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Executive Order 12372

Executive Order 12372,
“Intergovernmental Review of Federal
Programs,” requires consultation with
State and local officials that would be
directly affected by proposed Federal
financial assistance. The objectives of
the Executive Order are to foster an
intergovernmental partnership and a
strengthened federalism, by relying on
State and local processes for State and
local government coordination and
review of proposed Federal financial
assistance and direct Federal
development. This Rattlesnake Creek
project is subject to the provisions of
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials.

USDA Non-Discrimination Policy

In accordance with Federal civil
rights law and USDA civil rights
regulations and policies, USDA, its
agencies, offices, and employees, and
institutions participating in or
administering USDA programs are
prohibited from discriminating based on
race, color, national origin, religion, sex,
gender identity (including gender
expression), sexual orientation,
disability, age, marital status, family or
parental status, income derived from a
public assistance program, political
beliefs, or reprisal or retaliation for prior
civil rights activity, in any program or
activity conducted or funded by USDA
(not all bases apply to all programs).
Remedies and complaint filing
deadlines vary by program or incident.

Individuals who require alternative
means of communication for program
information (for example, braille, large
print, audiotape, American Sign
Language, etc.) should contact the
responsible Agency or the USDA
TARGET Center at (202) 720-2600
(voice and text telephone) or dial 711
for Telecommunications Relay Service
(both voice and text telephone users can
initiate this call from any phone).
Additionally, program information may
be made available in languages other
than English.

To file a program discrimination
complaint, complete the USDA Program
Discrimination Complaint Form, AD—
3027, found online at: https://
www.usda.gov/oascr/how-to-file-a-
program-discrimination-complaint and
at any USDA office or write a letter
addressed to USDA and provide in the
letter all the information requested in
the form. To request a copy of the
complaint form, call (866) 632 9992.
Submit your completed form or letter to
USDA by: (1) mail to: U.S. Department
of Agriculture, Office of the Assistant

Secretary for Civil Rights, 1400
Independence Avenue SW, Washington,
DC 20250-9410; (2) fax: (202) 690-7442;
or (3) email: program.intake@usda.gov.
USDA is an equal opportunity
provider, employer, and lender.

Kristin Ethridge,

Kansas Acting State Conservationist, Natural
Resources Conservation Service.

[FR Doc. 2023-28592 Filed 12-27-23; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-876]

Welded Line Pipe From the Republic of
Korea: Preliminary Results of
Antidumping Duty Administrative
Review and Partial Rescission of
Antidumping Duty Administrative
Review; 2021-2022

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (Commerce) preliminarily
determines that SeAH Steel Corporation
(SeAH), a producer/exporter of welded
line pipe, did not make sales of subject
merchandise at less than normal value
(NV) during the period of review (POR),
December 1, 2021, through November
31, 2022. Interested parties are invited
to comment on these preliminary results
of review.

DATES: Applicable December 28, 2023.

FOR FURTHER INFORMATION CONTACT:
Adam Simons, AD/CVD Operations,
Office IX, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482-6172.

SUPPLEMENTARY INFORMATION:

Background

On February 2, 2023, based on timely
requests for review, in accordance with
19 CFR 351.221(c)(1)(i), we initiated an
administrative review of the
antidumping duty order on welded line
pipe from the Republic of Korea
(Korea).® On February 14, 2023,
NEXTEEL Co., Ltd. (NEXTEEL) timely
withdrew its request for review.2 On

1 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 88 FR
7060 (February 2, 2023); see also Welded Line Pipe
from the Republic of Korea and the Republic of
Turkey: Antidumping Duty Orders, 80 FR 75056,
75057 (December 1, 2015) (Order).

2 See NEXTEEL'’s Letter, “Withdrawal of Request
for Administrative Review,” dated February 14,
2023.

March 10 and 14, 2023, Hyundai Steel
Company (Hyundai Steel) and Husteel
Co., Ltd. (Husteel), respectively, timely
withdrew their requests for review.3 On
August 10, 2023, we extended the
preliminary results of this review to no
later than December 20, 2023.#

For a complete description of the
events that followed the initiation of
this review, see the Preliminary
Decision Memorandum.® For a full
description of the methodology
underlying our conclusions, see the
Preliminary Decision Memorandum. A
list of the topics discussed in the
Preliminary Decision Memorandum is
attached as an appendix to this notice.
The Preliminary Decision Memorandum
is a public document and is on file
electronically via Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at https://access.trade.gov. In addition, a
complete version of the Preliminary
Decision Memorandum can be accessed
directly at https://access.trade.gov/
public/FRNoticesListLayout.aspx.

Scope of the Order

The merchandise subject to the Order
is welded line pipe from Korea. The
product is currently classified under the
following Harmonized Tariff Schedule
of the United States (HTSUS)
subheadings: 7305.11.1030,
7305.11.1060, 7305.11.5000,
7305.12.1030, 7305.12.1060,
7305.12.5000, 7305.19.1030,
7305.19.5000, 7306.19.1010,
7306.19.1050, 7306.19.5110, and
7306.19.5150. Although the HTSUS
subheadings are provided for
convenience and for customs purposes,
the written product description remains
dispositive. For a complete description
of the scope of the Order, see the
Preliminary Decision Memorandum.

Partial Rescission of Administrative
Review

Pursuant to 19 CFR 351.213(d)(1),
Commerce will rescind an
administrative review, in whole or in
part, if a party who requested a review

3 See Hyundai Steel’s Letter, “Withdrawal of
Request for Administrative Review,”” dated March
10, 2023; and Husteel’s Letter, “Withdrawal of
Request for Administrative Review,” dated March
14, 2023.

4 See Memorandum, “Extension of Deadline for
Preliminary Results of 2021-2022 Antidumping
Duty Administrative Review,” dated August 10,
2023.

5 See Memorandum, ‘“Decision Memorandum for
the Preliminary Results of the 2021-2022
Administrative Review of the Antidumping Duty
Order on Welded Line Pipe from Korea,” dated
concurrently with, and hereby adopted by, this
notice (Preliminary Decision Memorandum).
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withdraws its request within 90 days of
the date of publication of notice of
initiation. As noted above, the following
companies timely withdrew their
review requests and no other party
requested an administrative review of
these companies: Husteel, Hyundai
Steel, and NEXTEEL. Therefore, we are
rescinding this administrative review
with respect to these companies,
pursuant to 19 CFR 351.213(d)(1).

Methodology

Commerce is conducting this review
in accordance with section 751(a) of the
Tariff Act of 1930, as amended (the Act).
Constructed export price is calculated in
accordance with section 772 of the Act.
Normal value is calculated in
accordance with section 773 of the Act.

Preliminary Results of Review

As a result of this review, we
preliminarily determine the following
weighted-average dumping margin
exists for the period December 1, 2021,
through November 30, 2022:

Weighted-
average
dumping

margin
(percent)

Producer/exporter

SeAH Steel Corporation 0.00

Disclosure and Public Comment

We intend to disclose the calculations
performed for these preliminary results
to interested parties within five days
after the date of publication of this
notice.® Pursuant to 19 CFR 351.309(c),
interested parties may submit case briefs
no later than 30 days after the date of
publication of this notice. Rebuttal
briefs, limited to issues raised in the
case briefs, may be filed not later than
five days after the date for filing case
briefs.” Interested parties who submit
case briefs or rebuttal briefs in this
proceeding must submit: (1) a table of
contents listing each issue; and (2) a
table of authorities.? All briefs must be
filed electronically using ACCESS. An
electronically filed document must be
received successfully in its entirety in
ACCESS by 5:00 p.m. Eastern Time on
the established deadline.

As provided under 19 CFR
351.309(c)(2) and (d)(2), in prior
proceedings we have encouraged
interested parties to provide an
executive summary of their briefs that

6 See 19 CFR 351.224(b).

7 See 19 CFR 351.309(d); see also Administrative
Protective Order, Service, and Other Procedures in
Antidumping and Countervailing Duty Proceedings,
88 FR 67069, 67077 (September 29, 2023) (APO and
Final Service Rule).

8 See 19 351.309(c)(2) and (d)(2).

should be limited to five pages total,
including footnotes. In this review, we
instead request that interested parties
provide at the beginning of their briefs
a public, executive summary for each
issue raised in their briefs.? Further, we
request that interested parties limit their
executive summary of each issue to no
more than 450 words, not including
citations. We intend to use the executive
summaries as the basis of the comment
summaries included in the issues and
decision memorandum that will
accompany the final results in this
administrative review. We request that
interested parties include footnotes for
relevant citations in the executive
summary of each issue. Note that
Commerce has amended certain of its
requirements pertaining to the service of
documents in 19 CFR 351.303(f).10
Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing must submit a written request to
the Assistant Secretary for Enforcement
and Compliance, filed electronically via
ACCESS by 5:00 p.m. Eastern Time
within 30 days after the date of
publication of this notice. Requests
should contain: (1) the party’s name,
address, and telephone number; (2) the
number of participants; and (3) a list of
issues to be discussed. Oral
presentations at the hearing will be
limited to issues raised in the briefs. If
a request for a hearing is made,
Commerce will inform parties of the
scheduled date for the hearing.1?

Assessment Rates

Upon issuing the final results,
Commerce shall determine, and U.S.
Customs and Border Protection (CBP)
shall assess, antidumping duties on all
appropriate entries. Pursuant to 19 CFR
351.212(b)(1), SeAH did not report
actual entered value for all of its U.S.
sales; in such instances, we calculated
importer-specific per-unit duty
assessment rates by aggregating the total
amount of antidumping duties
calculated for the examined sales and
dividing this amount by the total
quantity of those sales. Where either the
respondent’s weighted-average dumping
margin is zero or de minimis within the
meaning of 19 CFR 351.106(c)(1), or an
importer-specific rate is zero or de
minimis, we will instruct CBP to
liquidate the appropriate entries
without regard to antidumping duties.

Commerce’s “‘automatic assessment”
practice will apply to entries of subject

9We use the term ““issue” here to describe an

argument that Commerce would normally address
in a comment of the Issues and Decision
Memorandum.

10 See APO and Final Service Rule.

11 See 19 CFR 351.310(d).

merchandise during the POR produced
by SeAH for which it did not know that
the merchandise it sold to the
intermediary (e.g., a reseller, trading
company, or exporter) was destined for
the United States. In such instances, we
will instruct CBP to liquidate
unreviewed entries at the all-others rate
if there is no rate for the intermediate
company(ies) involved in the
transaction.

Because Commerce is rescinding this
review with respect to Husteel, Hyundai
Steel, and NEXTEEL, Commerce will
instruct CBP to assess antidumping
duties on all appropriate entries of
subject merchandise during the POR for
these companies at rates equal to the
cash deposit rate of estimated
antidumping duties required at the time
of entry, or withdrawal from warehouse,
for consumption, in accordance with 19
CFR 351.212(c)(1)(i). Commerce intends
to issue its rescission instructions to
CBP no earlier than 35 days after the
date of publication of this notice in the
Federal Register.

Commerce intends to issue
assessment instructions to CBP
regarding SeAH no earlier than 35 days
after the date of publication of the final
results of this review in the Federal
Register. If a timely summons is filed at
the U.S. Court of International Trade,
the assessment instructions will direct
CBP not to liquidate relevant entries
until the time for parties to file a request
for a statutory injunction has expired
(i.e., within 90 days of publication).

Cash Deposit Requirements

The following deposit requirements
will be effective for all shipments of the
subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date of the final results of this
administrative review, as provided by
section 751(a)(2)(C) of the Act: (1) the
cash deposit rate for the company listed
above will be that established in the
final results of this review, except if the
rate is less than 0.50 percent and,
therefore, de minimis within the
meaning of 19 CFR 351.106(c)(1), in
which case the cash deposit rate will be
zero; (2) for previously investigated or
reviewed companies not covered in this
review, the cash deposit rate will
continue to be the company-specific
cash deposit rate published for the most
recently completed segment of this
proceeding in which the company
participated; (3) if the exporter is not a
firm covered in this review, or the less-
than-fair-value (LTFV) investigation, but
the manufacturer is, then the cash
deposit rate will be the rate established
for the most recent segment for the
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manufacturer of the merchandise; and
(4) the cash deposit rate for all other
manufacturers or exporters will
continue to be 4.38 percent, the all-
others rate established in the LTFV
investigation.12 These cash deposit
requirements, when imposed, shall
remain in effect until further notice.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f) to file a certificate regarding
the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in Commerce’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

Notification to Interested Parties
We are issuing and publishing these

results in accordance with sections
751(a)(1) and 777(1)(1) of the Act.

Dated: December 20, 2023.
James Maeder,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

Appendix—List of Topics Discussed in
the Preliminary Decision Memorandum

I. Summary

1I. Background

1II. Scope of the Order

IV. Rescission of Review, in Part
V. Discussion of the Methodology
VI. Recommendation

[FR Doc. 2023-28585 Filed 12—-27-23; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-557-820]

Silicon Metal From Malaysia: Final
Results of Antidumping Duty
Administrative Review; 2021-2022

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (Commerce) determines that
silicon metal from Malaysia was not
sold in the United States at less than
normal value during the period of
review (POR), February 1, 2021, through
July 31, 2022.

DATES: Applicable December 28, 2023.
FOR FURTHER INFORMATION CONTACT:
Rachel Jennings, AD/CVD Operations,

12 See Order.

Office V, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—-1110.
SUPPLEMENTARY INFORMATION:

Background

This administrative review covers one
producer/exporter of silicon metal from
Malaysia, PMB Silicon Sdn. Bhd (PMB
Silicon).® On September 12, 2023,
Commerce published the Preliminary
Results of this administrative review
and invited parties to comment.2 No
interested party submitted comments on
the Preliminary Results.3 Accordingly,
the final results remain unchanged from
the Preliminary Results.* Commerce
conducted this administrative review in
accordance with section 751 of the
Tariff Act of 1930, as amended (the Act).

Scope of the Order>

The merchandise under review is all
forms and sizes of silicon metal,
including silicon metal powder. Silicon
metal contains at least 85.00 percent but
less than 99.99 percent silicon, and less
than 4.00 percent iron, by actual weight.
Semiconductor grade silicon
(merchandise containing at least 99.99
percent silicon by actual weight and
classifiable under Harmonized Tariff
Schedule of the United States (HTSUS)
subheading 2804.61.0000) is excluded
from the scope of this review.

Silicon metal is currently classifiable
under subheadings 2804.69.1000 and
2804.69.5000 of the HTSUS. Although
the HTSUS numbers are provided for
convenience and customs purposes, the
written description of the merchandise
under review is dispositive.

Final Results of Review

Commerce determines that the
following estimated weighted-average

1 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 87 FR
71829 (October 18, 2022).

2 See Silicon Metal from Malaysia: Preliminary
Results of Antidumping Duty Administrative
Review; 2021-2022, 88 FR 62537 (September 12,
2023) (Preliminary Results), and accompanying
Preliminary Decision Memorandum.

3 We received comments from Globe Specialty
Metals, Inc. and Mississippi Silicon LLC
(collectively, the petitioners), requesting that
Commerce refer certain record information to U.S.
Customs and Border Protection (CBP) for further
evaluation. Because these comments do not concern
the Preliminary Results, we do not find it necessary
to address the petitioners’ request in a decision
memorandum; we do, however, intend to refer the
information to CBP with these final results,
consistent with the request. See Petitioners’ Letter,
“Case Brief,” dated December 6, 2023.

4For a complete description of our analysis, see
the Preliminary Results.

5 See Silicon Metal from Malaysia: Antidumping
Duty Order, 86 FR 46677 (August 19, 2021) (Order).

dumping margin exists for the period
February 1, 2021, through July 31, 2022:

Weighted-
average
Exporter/producer dumping
margin
(percent)
PMB Silicon Sdn. Bhd .......... 0.00

Disclosure

Because Commerce received no
comments on the Preliminary Results,
we have not modified our analysis and
no decision memorandum accompanies
this Federal Register notice. We are
adopting the Preliminary Results as the
final results of this review.
Consequently, there are no new
calculations to disclose in accordance
with 19 CFR 351.224(b) for these final
results.

Assessment Rates

Pursuant to section 751(a)(2)(A) of the
Act, and 19 CFR 351.212(b)(1),
Commerce shall determine, and CBP
shall assess, antidumping duties on all
appropriate entries covered by this
review. Where the respondent’s
weighted-average dumping margin is
either zero or de minimis (i.e., less than
0.5 percent), we will instruct CBP to
liquidate the appropriate entries
without regard to antidumping duties.
Accordingly, because PMB Silicon’s
weighted-average dumping margin is
zero percent, we will instruct CBP to
liquidate the appropriate entries
without regard to antidumping duties.

For entries of subject merchandise
during the POR produced by PMB
Silicon for which it did not know its
merchandise was destined for the
United States, we will instruct CBP to
liquidate unreviewed entries at the all-
others rate if there is no rate for the
intermediate company(ies) involved in
the transaction.®

We intend to instruct CBP to take into
account the “provisional measures
deposit cap,” in accordance with 19
CFR 351.212(d). Commerce intends to
issue assessment instructions to CBP no
earlier than 35 days after the date of
publication of the final results of this
review in the Federal Register. If a
timely summons is filed at the U.S.
Court of International Trade, the
assessment instructions will direct CBP
not to liquidate relevant entries until the
time for parties to file a request for a
statutory injunction has expired (i.e.,
within 90 days of publication).

6 For a full discussion of this practice, see
Antidumping and Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68 FR 23954
(May 6, 2003).
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Cash Deposit Requirements

The following cash deposit
requirements will be effective for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the final results of
this administrative review, as provided
by section 751(a)(2)(C) of the Act: (1) the
cash deposit rate for PMB Silicon will
be the rates established in the final
results of this administrative review; (2)
for merchandise exported by producers
or exporters not covered in this
administrative review but covered in a
prior segment of the proceeding, the
cash deposit rate will continue to be the
company-specific rate published for the
most recently completed segment of this
proceeding; (3) if the exporter is not a
firm covered in this review, a prior
review, or the original less-than-fair-
value (LTFV) investigation, but the
producer is, the cash deposit rate will be
the rate established for the most recently
completed segment of this proceeding
for the producer of the subject
merchandise; and (4) the cash deposit
rate for all other manufacturers or
exporters will continue to be 12.27
percent, the all-others rate established
in the LTFV investigation.” These cash
deposit requirements, when imposed,
shall remain in effect until further
notice.

Notification to Importers

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in Commerce’s presumption that
reimbursement of duties occurred and
the subsequent assessment of double
antidumping duties.

Administrative Protective Order

This notice also serves as a final
reminder to parties subject to an
administrative protective order (APO) of
their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305(a)(3),
which continues to govern business
proprietary information in this segment
of the proceeding. Timely written
notification of the return/destruction of
APO materials, or conversion to judicial
protective order, is hereby requested.
Failure to comply with the regulations

7 See Silicon Metal from Malaysia: Final
Affirmative Determination of Sales at Less Than
Fair Value, 88 FR 33224 (June 24, 2021).

and the terms of an APO is a
sanctionable violation.
Notification to Interested Parties

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i)(1) of the Act, and 19
CFR 351.221(b)(5) and 19 CFR
351.213(h)(2).

Dated: December 21, 2023.
James Maeder,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2023-28692 Filed 12—27-23; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-583-830]

Certain Stainless Steel Plate in Coils
From Taiwan: Rescission of
Antidumping Duty Administrative
Review; 2022-2023

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (Commerce) is rescinding the
administrative review of the
antidumping duty order on certain
stainless steel plate in coils (SS plate in
coils) from Taiwan for the period of
review (POR) May 1, 2022, through
April 30, 2023.

DATES: Applicable December 28, 2023.
FOR FURTHER INFORMATION CONTACT:
Rebecca Janz, AD/CVD Operations,
Office II, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—-2972.
SUPPLEMENTARY INFORMATION:

Background

On May 2, 2023, Commerce published
in the Federal Register a notice of
opportunity to request an administrative
review of the antidumping duty order
on SS plate in coils from Taiwan.® On
May 31, 2023, North American Stainless
and Outokumpu Stainless USA, LLC,
(the domestic interested parties)
submitted a timely request that
Commerce conduct an administrative
review.?

On July 12, 2023, Commerce
published in the Federal Register a

1 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
to Request Administrative Review and Join Annual
Inquiry Service List, 88 FR 27445 (May 2, 2023).

2 See Domestic Interested Parties’ Letter,
“Domestic Interested Parties’ Request for Initiation
of Administrative Review,” dated May 31, 2023.

notice of initiation of administrative
review with respect to imports of SS
plate in coils exported and/or produced
by the companies listed in the domestic
interested parties’ request for review, in
accordance with section 751(a) of the
Tariff Act of 1930, as amended (the Act),
and 19 CFR 351.221(c)(1)@i).3 On July
12, 2023, we placed on the record U.S.
Customs and Border Protection (CBP)
data for entries of SS plate in coils from
Taiwan during the POR, showing no
reviewable entries, and invited
interested parties to comment.* No
interested party submitted comments to
Commerce.

Additionally, on August 16, 2023,
Commerce notified all interested parties
of its intent to rescind the instant review
in full because there were no
reviewable, suspended entries of subject
merchandise by any of the companies
subject to this review during the POR
and invited interested parties to
comment.® No interested party
submitted comments to Commerce.

Rescission of Review

Pursuant to 19 CFR 351.213(d)(3), it is
Commerce’s practice to rescind an
administrative review of an
antidumping duty order when there are
no reviewable entries of subject
merchandise during the POR for which
liquidation is suspended.® Normally,
upon completion of an administrative
review, the suspended entries are
liquidated at the antidumping duty
assessment rate calculated for the
review period.” Therefore, for an
administrative review to be conducted,
there must be at least one reviewable,
suspended entry that Commerce can
instruct CBP to liquidate at the
antidumping duty assessment rate
calculated for the review period.8 As
noted above, there were no entries of
subject merchandise for any of the
companies subject to this review during
the POR. Accordingly, in the absence of
suspended entries of subject
merchandise during the POR, we are
hereby rescinding this administrative

3 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 88 FR
44262 (July 12, 2023).

4 See Memorandum, “Customs Entry Data from
U.S. Customs and Border Protection,” dated July 12,
2023.

5 See Commerce’s Letter, ‘“‘Notice of Intent to
Rescind Review,” dated August 16, 2023

6 See, e.g., Dioctyl Terephthalate from the
Republic of Korea: Rescission of Antidumping
Administrative Review; 2021-2022, 88 FR 24758
(April 24, 2023); see also Certain Carbon and Alloy
Steel Cut-to Length Plate from the Federal Republic
of Germany: Recission of Antidumping
Administrative Review; 2020-2021, 88 FR 4157
(January 24, 2023).

7 See 19 CFR 351.212(b)(1).

8 See 19 CFR 351.213(d)(3).
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review, in its entirety, in accordance
with 19 CFR 351.213(d)(3).

Assessment

Commerce will instruct CBP to assess
antidumping duties on all appropriate
entries. Antidumping duties shall be
assessed at rates equal to the cash
deposit of estimated antidumping duties
required at the time of entry, or
withdrawal from warehouse, for
consumption, in accordance with 19
CFR 351.212(c)(1)(i). Commerce intends
to issue assessment instructions to CBP
no earlier than 35 days after the date of
publication of this rescission notice in
the Federal Register.

Administrative Protective Order

This notice serves as the only
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation subject to sanction.

Notification to Interested Parties

This notice is issued and published in
accordance with sections 751(a)(1) and
777(i)(1) of the Act, and 19 CFR
351.213(d)(4).

Dated: December 6, 2023.
James Maeder,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2023-28686 Filed 12—27-23; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-489-829]

Steel Concrete Reinforcing Bar From
the Republic of Turkey: Final Results
of the Antidumping Duty
Administrative Review; 2021-2022

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (Commerce) finds that
certain producers/exporters subject to
this administrative review made sales of
subject merchandise at less than normal
value during the period of review (POR)
July 1, 2021, through June 30, 2022.

DATES: Applicable December 28, 2023.

FOR FURTHER INFORMATION CONTACT:
Benito Ballesteros or Seth Brown, AD/
CVD Operations, Office IX, Enforcement
and Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone:
(202) 482—7425 or (202) 482—-0029,
respectively.

SUPPLEMENTARY INFORMATION:
Background

On August 1, 2023, Commerce
published the Preliminary Results in the
Federal Register.! On November 6,
2023, Commerce extended the time
period for issuing the final results of
this review until December 21, 2023.2
For a complete description of the events
that occurred since the Preliminary
Results, see the Issues and Decision
Memorandum.2 Commerce conducted
this administrative review in
accordance with section 751 of the
Tariff Act of 1930, as amended (the Act).

Scope of the Order 4

The merchandise subject to the Order
is steel concrete reinforcing bar
imported in either straight length or coil
form (rebar) regardless of metallurgy,
length, diameter, or grade or lack
thereof.5

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs are addressed in the
Issues and Decision Memorandum. A
list of the issues that parties raised, and
to which we responded in the Issues
and Decision Memorandum, is attached
to this notice in Appendix I. The Issues
and Decision Memorandum is a public
document and is on file electronically
via Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at https://access.
trade.gov. In addition, a complete
version of the Issues and Decision
Memorandum can be accessed directly
at https://access.trade.gov/public/
FRNoticesListLayout.aspx.

Changes Since the Preliminary Results

Based on a review of the record and
comments received from interested
parties regarding our Preliminary
Results, we made certain changes to the
margin calculations for Kaptan Demir
Celik Endustrisi Ve Ticaret A.S./Kaptan
Metal Dis Ticaret Ve Nakliyat A.S.
(collectively, Kaptan).6

Final Results of Review

As a result of this review, we
determine the following estimated
weighted-average dumping margins for
the period July 1, 2021, through June 30,
2022:

Weighted-average
Producer or exporter dumping margin
(percent)
Colakoglu Metalurji A.S./Colakoglu Dis TiCaret A.S .......cocuiiiiiiiii e e 0.00
Kaptan Demir Celik Endustrisi Ve Ticaret A.S./Kaptan Metal Dis Ticaret Ve Nakliyat A.S . 25.86
Companies Not Selected for Individual REVIEW 7 ........ccoviiiiiriiiiieeeeeeseeee e 25.86

1 See Steel Concrete Reinforcing Bar from the
Republic of Turkey: Preliminary Results of
Antidumping Duty Administrative Review; 2021—
2022, 88 FR 50100 (August 1, 2023) (Preliminary
Results), and accompanying Preliminary Decision
Memorandum (PDM).

2 See Memorandum, ‘“‘Extension of Deadline for
Final Results of Antidumping Duty Administrative
Review; 2021-2022,” dated November 6, 2023.

3 See Memorandum, "~ Steel Concrete Reinforcing
Bar from the Republic of Turkey: Issues and
Decision Memorandum for the Final Results of the
Antidumping Duty Administrative Review; 2021—
2022,” dated concurrently with, and hereby
adopted by, this notice (Issues and Decision
Memorandum).

4 See Steel Concrete Reinforcing Bar from the
Republic of Turkey and Japan: Amended Final
Affirmative Antidumping Duty Determination for
the Republic of Turkey and Antidumping Duty

Orders, 82 FR 32532 (July 14, 2017), as amended
by Notice of Court Decision Not in Harmony with
the Amended Final Determination in the Less-
Than-Fair-Value Investigation; Notice of Amended
Final Determination, 87 FR 934 (January 22, 2022)
(collectively, Order).

5For a complete description of the scope of the
Order, see Preliminary Results PDM.

6For a full description of changes, see Issues and
Decision Memorandum.
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Disclosure

Commerce intends to disclose the
calculations performed for Kaptan in
connection with these final results to
interested parties within five days of the
date of publication of this notice, in
accordance with 19 CFR 351.224(b).

Assessment Rates

Pursuant to section 751(a)(2)(C) of the
Act, and 19 CFR 351.212(b)(1),
Commerce has determined, and U.S.
Customs and Border Protection (CBP)
shall assess, antidumping duties on all
appropriate entries of subject
merchandise in accordance with the
final results of this review.

Pursuant to 19 CFR 351.212(b)(1),
because both Colakoglu Metalurji A.S./
Colakoglu Dis Ticaret A.S. (collectively,
Colakoglu) and Kaptan reported the
entered value for their U.S. sales, we
calculated importer-specific ad valorem
antidumping duty assessment rates
based on the ratio of the total amount of
antidumping duties calculated for the
examined sales to the total entered
value of those same sales. Where either
a respondent’s weighted-average
dumping margin is zero or de minimis
within the meaning of 19 CFR
351.106(c)(1), or an importer-specific
assessment rate is zero or de minimis,
we will instruct CBP to liquidate the
appropriate entries without regard to
antidumping duties. For the companies
identified in Appendix II that were not
selected for individual examination, we
will instruct CBP to liquidate entries at
the rate established in these final results
of review.

Commerce’s “automatic assessment”’
practice will apply to entries of subject
merchandise during the POR produced
by Colakoglu or Kaptan for which the
producer did not know that the
merchandise it sold to the intermediary
(e.g., areseller, trading company, or
exporter) was destined for the United
States. In such instances, we will
instruct CBP to liquidate unreviewed
entries at the all-others rate if there is no
rate for the intermediate company(ies)
involved in the transaction.8

Commerce intends to issue
assessment instructions to CBP no
earlier than 35 days after the date of
publication of the final results of this
review in the Federal Register. If a
timely summons is filed at the U.S.
Court of International Trade, the
assessment instructions will direct CBP
not to liquidate relevant entries until the

7 The exporters or producers not selected for
individual review are listed in Appendix IL

8 See Antidumping and Countervailing Duty
Proceedings: Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003).

time for parties to file a request for a
statutory injunction has expired (i.e.,
within 90 days of publication).

Cash Deposit Requirements

The following cash deposit
requirements will be effective for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the final results of
this administrative review, as provided
by section 751(a)(2)(C) of the Act: (1) the
cash deposit rate for the companies
under review will be equal to the
weighted-average dumping margin that
is established in the final results of this
review, except if the rate is less than
0.50 percent and, therefore, de minimis
within the meaning of 19 CFR
351.106(c)(1), in which case the cash
deposit rate will be zero; (2) for
previously investigated or reviewed
companies not covered in this review,
the cash deposit rate will continue to be
the company-specific rate published for
the most recently completed segment of
this proceeding in which the company
participated; (3) if the exporter is not a
firm covered in this review, or the less-
than-fair-value (LTFV) investigation, but
the manufacturer is, the cash deposit
rate will be the cash deposit rate
established for the most recently
completed segment for the producer of
the subject merchandise; and (4) the
cash deposit rate for all other producers
or exporters will continue to be 3.90
percent, the all-others rate established
in the LTFV investigation.® These
deposit requirements, when imposed,
shall remain in effect until further
notice.

Notification to Importers

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties and/or
countervailing duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in Commerce’s presumption that
reimbursement of antidumping and/or
countervailing duties occurred and the
subsequent assessment of double
antidumping duties, and/or increase in
the amount of antidumping duties by
the amount of the countervailing duties.

Administrative Protective Order (APO)

This notice serves as the only
reminder to parties subject to APO of
their responsibility concerning the
disposition of proprietary information

9 See Order, 87 FR at 935.

disclosed under APO in accordance
with 19 CFR 351.305(a)(3), which
continues to govern business
proprietary information in this segment
of the proceeding. Timely written
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

Notification to Interested Parties

This notice is issued and published in
accordance with sections 751(a)(1) and
777(1)(1) of the Act.

Dated: December 20, 2023.
James Maeder,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

Appendix I—List of Topics Discussed in
the Issues and Decision Memorandum

I. Summary
1I. Background
III. Changes Since the Preliminary Results
IV. Discussion of the Issues
Comment 1: Whether to Modify the
Universe of Sales for Kaptan’s U.S. Sales
Comment 2: Whether the U.S. Department
of Commerce (Commerce) Should Use
Invoice Date as the U.S. Date of Sale for
Kaptan
Comment 3: Whether Commerce Correctly
Calculated the Difference-in-
Merchandise (DIFMER) Adjustment for
Kaptan
Comment 4: Whether to Correct Errors in
Colakoglu’s and Kaptan’s Margin
Calculations
V. Recommendation

Appendix II—List of Companies Not
Selected for Individual Examination

1. Diler Dis Ticaret A.S.

2. Ekinciler Demir ve Celik Sanayi A.S.

3. Habas Sinai ve Tibbi Gazlar Istihsal
Endustrisi A.S.

4. Icdas Celik Enerji Tersane ve Ulasim
Sanayi A.S.

5. Sami Soybas Demir Sanayi ve Ticaret A.S.

[FR Doc. 2023-28582 Filed 12-27-23; 8:45 am]

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-570-971]

Multilayered Wood Flooring From the
People’s Republic of China:
Preliminary Results and Partial
Rescission of Countervailing Duty
Administrative Review; 2021

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (Commerce) preliminarily
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determines that countervailable
subsidies are being provided to
producers and exporters of multilayered
wood flooring (wood flooring) from the
People’s Republic of China (China). The
period of review (POR) is January 1,
2021, through December 31, 2021.
Interested parties are invited to
comment on these preliminary results of
review.

DATES: Applicable December 28, 2023.

FOR FURTHER INFORMATION CONTACT:
Craig Matney or Jonathan Schueler, AD/
CVD Operations, Office VIII,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—-2429 or
(202) 482-9175, respectively.

SUPPLEMENTARY INFORMATION:
Background

On December 8, 2011, Commerce
issued a countervailing duty order on
wood flooring from China.* The
American Manufacturers of
Multilayered Wood Flooring (the
petitioner) and other interested parties
requested that Commerce conduct an
administrative review of the Order. On
February 2, 2023, Commerce published
in the Federal Register a notice of
initiation of an administrative review of
the Order.2 We initiated an
administrative review with respect to 86
producers/exporters of wood flooring
from China for the POR.

For events that occurred since the
Initiation Notice, see the Preliminary
Decision Memorandum.? The
Preliminary Decision Memorandum is a
public document and is on file
electronically via Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at https://access.trade.gov. In addition, a
complete version of the Preliminary
Decision Memorandum can be accessed
at https://access.trade.gov/public/

1 See Multilayered Wood Flooring from the
People’s Republic of China: Countervailing Duty
Order, 76 FR 76693 (December 8, 2011); and
Multilayered Wood Flooring from the People’s
Republic of China: Amended Antidumping and
Countervailing Duty Orders, 77 FR 5484 (February
3, 2012), wherein the scope of the order was
modified (collectively, Order).

2 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 88 FR
7060 (February 2, 2023). (Initiation Notice).

3 See Memorandum, “Decision Memorandum for
the Preliminary Results in the Countervailing Duty
Administrative Review of Multilayered Wood
Flooring from the People’s Republic of China;
2021,” dated concurrently with, and hereby
adopted by, this notice (Preliminary Decision
Memorandum).

FRNoticesListLayout.aspx. A list of
topics discussed in the Preliminary
Decision Memorandum is included as
Appendix I to this notice.

Scope of the Order

The product covered by the Order is
wood flooring from China. For a
complete description of the scope of the
Order, see the Preliminary Decision
Memorandum.

Final Rescission of Review, in Part

On September 27, 2023, Commerce
notified interested parties that we
intended to rescind this administrative
review with respect to the companies
listed in Appendix II, in the absence of
suspended entries during the POR.4 No
party commented on our Intent to
Rescind Memorandum. As a result, we
are rescinding this review, in part, with
respect to the 70 companies listed in
Appendix II, pursuant to 19 CFR
351.213(d)(3) and (4).

In addition, the following parties
submitted no-shipment certifications:
Anhui Longhua Bamboo Product Co.,
Ltd.; Benxi Flooring Factory (General
Partnership); Dalian Jiahong Wood
Industry Co., Ltd.; Dalian Shengyu
Science and Technology Development
Co., Ltd.; Dongtai Fuan Universal
Dynamics, LLC; Dunhua Gity Dexin
Wood Industry Co., Ltd.; Dunhua
Shengda Wood Industry Co., Ltd.;
HaiLin LinJing Wooden Products Co.,
Ltd.; Jiangsu Keri Wood Co., Ltd.;
Jiangsu Mingle Flooring Co., Ltd.;
Jiangsu Simba Flooring Co., Ltd.;
Jiashan On-Line Lumber Co., Ltd.;
Kingman Wood Industry Co., Ltd.; Pinge
Timber Manufacturing (Zhejiang) Co.,
Ltd. (Pinge Timber); Power Dekor Group
Co. Ltd.; Sino-Maple (Jiangsu) Co., Ltd.;
Suzhou Dongda Wood Co., Ltd.;
Tongxiang Jisheng Import and Export
Co., Ltd.; Zhejiang Dadongwu Green
Home Wood Co., Ltd.; and Zhejiang
Shiyou Timber Co., Ltd. All of these
companies were included in the Intent
to Rescind Memorandum with the
exception of Pinge Timber.5 Therefore,
as explained above, we are rescinding
the review with regard to all these
companies, except for Pinge Timber.
Our analysis of the U.S. Customs and
Border (CBP) information placed on the
record shows that Pinge Timber made
shipments of subject merchandise
during the POR.® Therefore, we are
preliminarily treating Pinge Timber as a

4 See Memorandum, “‘Notice of Intent to Rescind
Review, In Part,” dated September 27, 2023 (Intent
to Rescind Memorandum).

5 See Intent to Rescind Memorandum.

6 See Memorandum, “U.S. Customs and Border
Protection (“CBP”) Entry Documents,” dated
October 31, 2023.

non-selected company under review.
For further discussion on the decision
not to rescind the review with respect
to Pinge Timber’s entry, see the
Preliminary Decision Memorandum.

Methodology

Commerce is conducting this review
in accordance with section 751(a)(1)(A)
of the Tariff Act of 1930, as amended
(the Act). For each of the subsidy
programs found to be countervailable,
we preliminarily determine that there is
a subsidy, i.e., a financial contribution
by an “authority” that confers a benefit
to the recipient, and that the subsidy is
specific.” For a full description of the
methodology underlying our
preliminary conclusions, including our
reliance, in part, on adverse facts
available pursuant to sections 776(a)
and (b) of the Act, see the Preliminary
Decision Memorandum.

Preliminary Rate for Non-Selected
Companies Under Review

As discussed above, Commerce
initiated this administrative review with
respect to 86 producers/exporters. We
are rescinding the review for 70
companies listed in Appendix II that
had no suspended entries during the
POR. As discussed above, this group
includes 19 companies that certified no
shipments during the POR. In addition,
Commerce selected two mandatory
respondents, Jiangsu Senmao Bamboo
and Wood Industry Co., Ltd. (Jiangsu
Senmao) and Riverside Plywood Corp.
(Riverside Plywood) for individual
examination.? For the remaining 12
companies subject to this review, but
not selected for individual examination,
because the rates calculated for
mandatory respondents Jiangsu Senmao
and Riverside Plywood were above de
minimis and not based entirely on facts
available, we applied a subsidy rate
based on a weighted-average of the
subsidy rates calculated for these
mandatory respondents using the
publicly ranged sales data they
submitted on the record. This
methodology is consistent with our
practice for establishing an all-others
subsidy rate pursuant to section
705(c)(5)(A) of the Act. For further
information on the calculation of the
non-selected respondent rate, see the

7 See sections 771(5)(B) and (D) of the Act
regarding financial contribution; section 771(5)(E)
of the Act regarding benefit; and section 771(5A) of
the Act regarding specificity.

8Riverside Plywood’s cross-owned affiliates (i.e.,
Baroque Timber Industries (Zhongshan) Co., Ltd.;
Suzhou Times Flooring Co., Ltd.; and Zhongshan
Lianjia Flooring Co., Ltd. Both Baroque Timber
Industries (Zhongshan) Co., Ltd. and Suzhou Times
Flooring Co., Ltd.) were listed separately in the
Initiation Notice.
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section in the Preliminary Decision
Memorandum entitled “Non-Selected
Companies Under Review.” For a list of
the non-selected companies, see
Appendix III to this notice.

Preliminary Results of the Review

In accordance with 19 CFR
351.221(b)(4)(i), we calculated a
countervailable subsidy rate for each of
the mandatory respondents, Jiangsu
Senmao and Riverside Plywood, and
their cross-owned affiliates, where
applicable. We preliminarily find the
following countervailable subsidy rates
to exist:

Subsidy rate
Producer/exporter (percent ad
valorem)
Jiangsu Senmao Bamboo
and Wood Industry Co.,
Ltd o 5.12
Riverside Plywood Corp. and
its Cross-Owned Affiliates @ 23.65
Non-Selected Companies
Under Review 10 ................ 17.18

Disclosure and Public Comment

We intend to disclose the calculations
performed to parties within five days
after the date of publication of this
notice.1! Pursuant to 19 CFR
351.309(c)(1)(ii), interested parties may
submit case briefs to Commerce no later
than 30 days after the date of the
publication of this notice.?2 Rebuttal
briefs, limited to issues raised in the
case briefs, may be filed not later than
five days after the date for filing case
briefs.13 Interested parties who submit
case briefs or rebuttal briefs in this
proceeding must submit: (1) a table of
contents listing each issue; and (2) a
table of authorities.14

As provided under 19 CFR
351.309(c)(2) and (d)(2), in prior
proceedings we have encouraged
interested parties to provide an
executive summary of their brief that
should be limited to five pages total,
including footnotes. In this review, we
instead request that interested parties
provide at the beginning of their briefs
a public, executive summary for each

9 Cross-owned affiliates are: Baroque Timber
Industries (Zhongshan) Co., Ltd.; Suzhou Times
Flooring Co., Ltd.; and Zhongshan Lianjia Flooring
Co., Ltd.

10 See Appendix III.

11 See 19 CFR 351.224(b).

12 See 19 CFR 351.309.

13 See 19 CFR 351.309(d); see also Administrative
Protective Order, Service, and Other Procedures in
Antidumping and Countervailing Duty Proceedings,
88 FR 67069, 67077 (September 29, 2023) (APO and
Final Service Rule).

14 See 19 351.309(c)(2) and (d)(2)

issue raised in their briefs.15 Further, we
request that interested parties limit their
executive summary of each issue to no
more than 450 words, not including
citations. We intend to use the executive
summaries as the basis of the comment
summaries included in the issues and
decision memorandum that will
accompany the final results in this
administrative review. We request that
interested parties include footnotes for
relevant citations in the executive
summary of each issue. Note that
Commerce has amended certain of its
requirements pertaining to the service of
documents in 19 CFR 351.303(f).16

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing must submit a written request to
the Assistant Secretary for Enforcement
and Compliance, filed electronically via
ACCESS. Requests should contain: (1)
the party’s name, address, and
telephone number; (2) the number of
participants; and (3) a list of issues to be
discussed. Issues raised in the hearing
will be limited to those raised in the
respective case briefs. An electronically
filed hearing request must be received
successfully in its entirety by
Commerce’s electronic records system,
ACCESS, by 5 p.m. Eastern Time within
30 days after the date of publication of
this notice.

Final Results

Unless the deadline is extended, we
intend to issue the final results of this
administrative review, which will
include the results of our analysis of the
issues raised in the case briefs, within
120 days of publication of these
preliminary results in the Federal
Register, pursuant to section
751(a)(3)(A) of the Act and 19 CFR
351.213(h).

Assessment Rates

In accordance with 19 CFR
351.221(b)(4)(i), we are preliminarily
assigning subsidy rates in the amounts
shown above for the producer/exporters
subject to review. Upon completion of
the administrative review, consistent
with section 751(a)(1) of the Act and 19
CFR 351.212(b)(2), Commerce shall
determine, and CBP shall assess,
countervailing duties on all appropriate
entries covered by this review.

For the companies for which this
review is rescinded, Commerce will
instruct CBP to assess countervailing
duties on all appropriate entries at a rate
equal to the cash deposit of estimated

15 We use the term “issue” here to describe an
argument that Commerce would normally address
in a comment of the Issues and Decision
Memorandum.

16 See APO and Final Service Rule.

countervailing duties required at the
time of entry, or withdrawal from
warehouse, for consumption, during the
period January 1, 2021, through
December 31, 2021, in accordance with
19 CFR 351.212(c)(1)(i). Commerce
intends to issue assessment instructions
to CBP no earlier than 35 days after the
date of publication of the preliminary
results of this review in the Federal
Register.

For the companies for which this
review is not rescinded, Commerce
intends to issue assessment instructions
to CBP no earlier than 35 days after the
date of publication of the final results of
this review in the Federal Register. If a
timely summons is filed at the U.S.
Court of International Trade, the
assessment instructions will direct CBP
not to liquidate relevant entries until the
time for parties to file a request for a
statutory injunction has expired (i.e.,
within 90 days of publication).

Cash Deposit Requirements

In accordance with section 751(a)(1)
of the Act, Commerce intends, upon
publication of the final results, to
instruct GBP to collect cash deposits of
estimated countervailing duties in the
amounts shown for each of the
respective companies listed above and
in Appendix III on shipments of subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the date of publication of the final
results of this administrative review. For
all non-reviewed firms, we will instruct
CBP to continue to collect cash deposits
at the most recent company-specific or
all-others rate applicable to the
company. These cash deposit
requirements, when imposed, shall
remain in effect until further notice.

Notification to Interested Parties

These preliminary results are issued
and published pursuant to sections
751(a)(1) and 777(i)(1) of the Act, and 19
CFR 351.221(b)(4).

Dated: December 20, 2023.
James Maeder,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

Appendix I

List of Topics Discussed in the Preliminary
Decision Memorandum

I. Summary

II. Background

III. Non-Selected Companies Under Review

IV. Scope of the Order

V. Diversification of China’s Economy

VI. Use of Facts Otherwise Available and
Application of Adverse Inferences

VII. Subsidies Valuation

VIII Interest Rate Benchmarks, Discount
Rates, Inputs, Land-Use Benchmarks,
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IX
X.

and Electricity Benchmarks
. Analysis of Programs
Recommendation

Appendix IT

Companies with Respect to Which
Commerce Is Rescinding Its Review

1.

2
3.

(<2}

= O 00NN D

11.
12.
13.
14.

15.

16

17.
18.

19.

20.

21.

22

23.

24.

25

26.
27.
28.

29.
30.
31.
32.

33
34
35

36
37

38.
39.
40.

41.

42.
43.
44,
45.
46.

47.

48

49.
50.

Anhui Boya Bamboo & Wood Products Co.,
Ltd.

. Anhui Longhua Bamboo Product Co., Ltd.

Anhui Yaolong Bamboo & Wood Products
Co. Ltd.

. Armstrong Wood Products (Kunshan) Co.,

Ltd.

. Benxi Flooring Factory (General

Partnership)

. Benxi Wood Company

. Changzhou Hawd Flooring Co., Ltd.

. Dalian Guhua Wooden Product Co., Ltd.

. Dalian Huilong Wooden Products Co., Ltd.
0.

Dalian Jaenmaken Wood Industry Co.,
Ltd.

Dalian Jiahong Wood Industry Co., Ltd.

Dalian Kemian Wood Industry Co., Ltd.

Dalian Qiangiu Wooden Product Co., Ltd.

Dalian Shengyu Science and Technology
Development Co., Ltd.

Dalian T-Boom Wood Products Co., Ltd.

. Dongtai Fuan Universal Dynamics, LLC

Dun Hua Sen Tai Wood Co., Ltd.

Dunhua City Dexin Wood Industry Co.,
Ltd.

Dunhua City Hongyuan Wood Industry
Co., Ltd.

Dunhua City Jisen Wood Industry Co.,
Ltd.

Dunhua Shengda Wood Industry Co., Ltd.

. Fusong Jinqiu Wooden Product Co., Ltd.

Guangzhou Homebon Timber
Manufacturing Co., Ltd.

HaiLin LinJing Wooden Products Co.,
Ltd.

. Hangzhou Hanje Tec Company Limited

Hangzhou Zhengtian Industrial Co., Ltd.

Hong Kong Chuanshi International

Hunchun Forest Wolf Wooden Industry
Co., Ltd.

Hunchun Xingjia Wooden Flooring Inc.

Huzhou Chenghang Wood Co., Ltd.

Huzhou Sunergy World Trade Co., Ltd.

Jiangsu Keri Wood Co., Ltd.

. Jiangsu Mingle Flooring Co., Ltd.

. Jiangsu Simba Flooring Co., Ltd.

. Jiangsu Yuhui International Trade Co.,

Ltd.

. Jiashan On-Line Lumber Co., Ltd.

. Jiaxing Hengtong Wood Co., Ltd.

Jilin Xinyuan Wooden Industry Co., Ltd.

Karly Wood Product Limited

Kember Flooring, Inc. (also known as
Kember Hardwood Flooring, Inc.)

Kemian Wood Industry (Kunshan) Co.,
Ltd.

Kingman Wood Industry Co., Ltd.

Kornbest Enterprises Limited

Les Planchers Mercier, Inc.

Linyi Anying Wood Co., Ltd.

Linyi Youyou Wood Co., Ltd. (successor-
in-interest to Shanghai Lizhong Wood
Products Co., Ltd.) (a/k/a TheLizhong
Wood Industry Limited Company of
Shanghai)

Logwin Air and Ocean Hong Kong

. Muchsee Wood (Chuzhou) Co., Ltd.

Power Dekor Group Co. Ltd.

Power Dekor North America Inc.

51. Samling Elegant Living Trading (Labuan)
Ltd.

Samling Global USA, Inc.

Scholar Home (Shanghai) New Material
Co. Ltd.

Shanghai Lairunde Wood

Shanghaifloor Timber (Shanghai) Co.,
Ltd.

. Sino-Maple (Jiangsu) Co., Ltd.

57. Suzhou Dongda Wood Co., Ltd.

. Tech Wood International Ltd.

. Tongxiang Jisheng Import and Export Co.,
Ltd.

. Xiamen Yung De Ornament Co., Ltd.

. Xuzhou Shenghe Wood Co., Ltd.

. Yekalon Industry, Inc.

. Yihua Lifestyle Technology Co., Ltd.
(successor-in-interest to Guangdong
Yihua Timber Industry Co., Ltd.)

. Yingyi-Nature (Kunshan) Wood Industry
Co., Ltd.

. Zhejiang Dadongwu Green Home Wood
Co., Ltd.

. Zhejiang Jiechen Wood Industry Co., Ltd.

. Zhejiang Longsen Lumbering Co., Ltd.

. Zhejiang Shiyou Timber Co., Ltd.

. Zhejiang Shuimojiangnan New Material

Technology Co., Ltd.
Zhejiang Simite Wooden Co., Ltd.

Appendix III

Non-Selected Companies Under Review

1. Dalian Penghong Floor Products Co., Ltd.

2. Dalian Shumaike Floor Manufacturing Co.,
Ltd.

3. Fine Furniture (Shanghai) Limited 17

4. Fusong Jinlong Wooden Group Co., Ltd.

5. Fusong Qianqiu Wooden Product Co., Ltd.

6

7

8

52.
53.

54.
55.

70.

. Huzhou Fulinmen Imp. & Exp. Co., Ltd.
. Huzhou Jesonwood Co., Ltd.
. Jiangsu Guyu International Trading Co.,
Ltd.
9. Jiashan HuiJiaL.e Decoration Material Co.,
Ltd.
10. Metropolitan Hardwood Floors, Inc.
11. Pinge Timber Manufacturing (Zhejiang)
Co., Ltd.
12. Zhejiang Fuerjia Wooden Co., Ltd.

[FR Doc. 2023-28630 Filed 12—27-23; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648—-XD570]

Fisheries of the Exclusive Economic
Zone Off Alaska; North Pacific Halibut
and Sablefish Individual Fishing Quota
Cost Recovery Program

AGENCY: National Marine Fisheries
Service (NMFS); National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

17 Commerce previously found Great Wood
(Tonghua) Ltd. and Fine Furniture Plantation
(Shishou) Ltd. to be cross-owned with Fine
Furniture (Shanghai) Limited. See Multilayered
Wood Flooring from the People’s Republic of China:
Final Affirmative Countervailing Duty
Determination,76 FR 64313 (October 18, 2011).

ACTION: Notice of standard prices and
fee percentage.

SUMMARY: NMFS publishes the
individual fishing quota (IFQ) standard
prices and fee percentage for cost
recovery for the IFQ Program for the
halibut and sablefish fisheries of the
North Pacific (IFQ Program). The fee
percentage for 2023 is 3.0 percent. This
action is intended to provide holders of
halibut and sablefish IFQ permits with
the 2023 standard prices and fee
percentage to calculate the required
payment for IFQ cost recovery fees due
by January 31, 2024.

DATES: The standard prices and fee
percentages are valid on December 28,
2023.

FOR FURTHER INFORMATION CONTACT:
Charmaine Weeks, Fee Coordinator,
907-586—7231.

SUPPLEMENTARY INFORMATION:

Background

NMFS Alaska Region administers the
IFQ Program in the North Pacific. The
IFQ Program is a limited access system
authorized by the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) and the
Northern Pacific Halibut Act of 1982
(Halibut Act). Fishing under the IFQ
Program began in March 1995.
Regulations implementing the IFQ
Program are set forth at 50 CFR part 679.

In 1996, the Magnuson-Stevens Act
was amended to, among other purposes,
require the Secretary of Commerce to
collect a fee to recover the actual costs
directly related to the management and
enforcement of any individual quota
program. This requirement was further
amended in 2006 to include collection
of the actual costs of data collection and
to replace the reference to “individual
quota program” with a more general
reference to “limited access privilege
program’ at section 304(d)(2)(A) of the
Magnuson-Stevens Act. Section
304(d)(2) of the Magnuson-Stevens Act
also specifies an upper limit on these
fees, when the fees must be collected,
and where the fees must be deposited.

On March 20, 2000, NMFS published
regulations at § 679.45 to implement
cost recovery for the IFQQ Program (65
FR 14919, March 20, 2000). Under the
regulations, an IFQ permit holder must
pay a cost recovery fee for every pound
of IFQ halibut and sablefish that is
landed on their IFQ permit(s), including
any halibut that is landed as guided
angler fish. The IFQ permit holder is
responsible for self-collecting the fee for
all IFQ halibut and sablefish landings
on their permit(s). The IFQ permit
holder is also responsible for submitting
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IFQ fee payments(s) to NMFS on or
before January 31 of the year following
the year in which the IFQ landings were
made. The total dollar amount of the fee
is determined by multiplying the NMFS
published fee percentage by the ex-
vessel value of all IFQ landings made on
the permit(s) during the IFQ fishing
year. As required by § 679.45(d)(1) and
(d)(3)(i), NMFS publishes this notice of
the fee percentage for the IFQ halibut
and sablefish fisheries in the Federal
Register during or prior to the last
quarter of each year.

Standard Prices

The fee is based on the sum of all
payments from for example, fish
processors, made to fishermen for the
sale of the fish during the year. This
includes any retro-payments (e.g.,
bonuses, delayed partial payments,
post-season payments) made to the IFQ
permit holder for previously landed IFQ
halibut or sablefish.

For purposes of calculating IFQ cost
recovery fees, NMFS distinguishes
between two types of ex-vessel value:
actual and standard. Actual ex-vessel
value is the amount of all compensation,
monetary or non-monetary, that an IFQ
permit holder received as payment for
his or her IFQ fish sold. Standard ex-
vessel value is the default value used to
calculate the fee. IFQ permit holders
have the option of using actual ex-vessel
value if they can satisfactorily document
it; otherwise, the standard ex-vessel
value is used.

Section 679.45(b)(3)(iii) requires the
Regional Administrator to publish IFQ
standard prices during the last quarter
of each calendar year. These standard
prices are used, along with estimates of

IFQ halibut and IFQ sablefish landings,
to calculate standard ex-vessel values.
The standard prices are described in
U.S. dollars per IFQ equivalent pound
for IFQ halibut and IFQ sablefish
landings made during the 2023 year.
According to §679.2, IFQ equivalent
pound(s) means the weight amount,
recorded in pounds, and calculated as
round weight for sablefish and headed
and gutted weight for halibut, for an IFQ
landing. The weight of halibut in
pounds landed as guided angler fish is
converted to IFQ equivalent pound(s) as
specified in 50 CFR 300.65(c)(5)(ii)(E).
NMFS calculates the standard prices to
closely reflect the variations in the
actual ex-vessel values of IFQ halibut
and IFQ sablefish landings by month
and port or port-group. The standard
prices for IFQ halibut and IFQ sablefish
are listed in the tables that follow the
next section. Data from ports are
combined as necessary to protect
confidentiality.

Fee Percentage

NMFS calculates the fee percentage
each year according to the factors and
methods described at § 679.45(d)(2).
NMFS determines the fee percentage
that applies to landings made in the
previous year by dividing the total costs
directly related to the management, data
collection, and enforcement of the IFQ
Program (management costs) during the
previous year by the total standard ex-
vessel value of halibut and sablefish IFQ
landings made during the previous year
(fishery value). NMFS identifies the
actual management costs associated
with certain management, data
collection, and enforcement functions
through an established accounting

system that allows staff to track labor,
travel, contracts, rent, and procurement.
NMEFS calculates the fishery value as
described under the section STANDARD
PRICES.

Using the fee percentage formula
described above, NMFS determined that
the percentage of management costs to
fishery value for the 2023 calendar year
is 3.4 percent of the standard ex-vessel
value; however, the fee percentage must
not exceed 3.0 percent pursuant to
§ 304(d)(2)(B) of the Magnuson-Stevens
Act. Therefore, the 2023 fee percentage
is set at 3.0 percent. An IFQ permit
holder is to use the fee percentage of 3.0
percent to calculate their fee for IFQ
equivalent pound(s) landed during the
2023 halibut and sablefish IFQ fishing
season. An IFQ permit holder is
responsible for submitting the 2023 IFQ
fee payment to NMFS on or before
January 31, 2024. Payment must be
made in accordance with the payment
methods set forth in § 679.45(a)(4)(iv).
Payment can be made using credit card,
debit card, or electronic check via the
pay.gov program. NMFS does not accept
credit card information by phone or in-
person for fee payments.

The 2023 fee percentage of 3.0 percent
is higher than the 2022 fee percentage
of 1.9 percent (87 FR 79869, December
28, 2022). Between 2022 and 2023 there
was a net increase in management costs
and a net decrease in fishery value.
Management costs increased by
approximately 15 percent while fishery
value decreased by approximately 34
percent. The net decrease in value was
due to lower ex-vessel prices and
landings for both halibut and sablefish
IFQ fisheries.

TABLE 1—REGISTERED BUYER STANDARD EX-VESSEL PRICES BY LANDING LOCATION FOR THE 2023 IFQ SEASON1

Halibut Sablefish
Landing location Period ending standard ex standard ex
vessel price vessel price
HOMER:
March 31 ..o 6.00 1.27
April 30 ...... 6.02 1.19
May 31 ....... 5.48 1.02
June 30 ...... 6.08 3.12
July 31 ......... 5.87 | e
August 31 ......... 5.26 2.00
September 30 ... 4.81 1.80
October 31 ........ 4.81 1.80
November 30 .... 4.81 1.80
December 31 ... e 4.81 1.80
KETCHIKAN:

July 31
August 31
September 30
October 31

November 30 ......cooveciiiieeeiieieee e
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TABLE 1—REGISTERED BUYER STANDARD EX-VESSEL PRICES BY LANDING LOCATION FOR THE 2023 IFQ SEASON 1—

Continued

Landing location

Period ending

Halibut
standard ex
vessel price

Sablefish
standard ex
vessel price

KODIAK:

PETERSBURG:

SEWARD:

BERING SEA:2

CENTRAL GULF OF ALASKA:3

SOUTHEAST ALASKA: 4

ALL-ALASKA: 5

JUIY BT e
AUGUSE 3T e
September 30 ..o
OCtobEr 31 ..o
NOVEMDET B0 ..ot
December 31 ..o

March 31 ..o
April 30 ...
May 31 ....
June 30 ...
July 31 ...
August 31 ......
September 30
OCtober 31 ..o
November 30
December 31

March 31 ..o
APFIL B0 s
May 31 ...
June 30 ...
July 31 ...
August 31 ......
September 30
October 31 ........
November 30 ....
December 31 ....

March 31 ..o
April 30 ...

July 31 ...
August 31
September 30 ..o
OCtobEr 31 ..o
November 30 ....

December 31

March 31 oo
APHIL B0 o
May BT o
JUNE B0 s
JUIY BT e
AUGUSE 3T s
September 30 ....ooociiie e
OCtober 31 ..o
NOVEMDEr 30 ..ooiiiiee e
December 31 ..o

March 31 ..o
Y o 1 O PN
May 31 o
JUNE 30 e
JUIY BT
AUGUST 3T o
September 30 ..o
(003 (o] o 1T i T SR
NOVEMDEr 30 ..ooiieieeee e
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TABLE 1—REGISTERED BUYER STANDARD EX-VESSEL PRICES BY LANDING LOCATION FOR THE 2023 IFQ SEASON 1—

Continued
Halibut Sablefish
Landing location Period ending standard ex standard ex
vessel price vessel price
APHIE B0 s 6.02 1.50
May 31 ... 5.63 1.58
June 30 ... 5.77 1.73
JUIY BT s 5.68 1.59
AUGUST 3T e 5.34 1.79
September 30 4.90 1.55
October 31 ........ 4.90 1.55
November 30 4.90 1.55
December 31 4.90 1.55
ALL:5
March 31 6.62 1.89
April 30 6.02 1.50
May 31 5.63 1.58
June 30 ... 5.77 1.73
July 31 ... 5.68 1.59
AUGUSE BT s 5.34 1.79
September 30 ..o 4.90 1.55
October 31 ........ 4.90 1.55
November 30 .... 4.90 1.55
December 31 4.90 1.55

1Note: In many instances, prices are not shown in order to comply with confidentiality guidelines when there are fewer than three processors
operating in a location during a month. Additionally, landings at different harbors in the same general location (e.g. “Juneau, Douglas, and Auke
Bay”) have been combined to report landings to the main port (e.g., “Juneau”).

2 anding Locations Within Port Group—Bering Sea: Adak, Akutan, Akutan Bay, Atka, Bristol Bay, Chefornak, Dillingham, Captains Bay, Dutch
Harbor, Egegik, lkatan Bay, Hooper Bay, King Cove, King Salmon, Kipnuk, Mekoryuk, Naknek, Nome, Quinhagak, Savoonga, St. George, St.
Lawrence, St. Paul, Togiak, Toksook Bay, Tununak, Beaver Inlet, Ugadaga Bay, Unalaska.

3 Landing Locations Within Port Group—Central Gulf of Alaska: Anchor Point, Anchorage, Alitak, Chignik, Cordova, Eagle River, False Pass,
West Anchor Cove, Girdwood, Chinitna Bay, Halibut Cove, Homer, Kasilof, Kenai, Kenai River, Alitak, Kodiak, Port Bailey, Nikiski, Ninilchik, Old
Harbor, Palmer, Sand Point, Seldovia, Resurrection Bay, Seward, Valdez, Whittier.

4 Landing Locations Within Port Group—Southeast Alaska: Angoon, Baranof Warm Springs, Craig, Edna Bay, Elfin Cove, Excursion Inlet, Gus-
tavus, Haines, Hollis, Hoonah, Hyder, Auke Bay, Douglas, Tee Harbor, Juneau, Kake, Ketchikan, Klawock, Metlakatla, Pelican, Petersburg, Por-
tage Bay, Port Alexander, Port Graham, Port Protection, Point Baker, Sitka, Skagway, Tenakee Springs, Thorne Bay, Wrangell, Yakutat.

5 Landing Locations Within Port Group—All: For Alaska: All landing locations included in 1, 2, and 3. For California: Eureka, Fort Bragg, Other
California. For Oregon: Astoria, Aurora, Lincoln City, Newport, Warrenton, Other Oregon. For Washington: Anacortes, Bellevue, Bellingham,
Nagai Island, Edmonds, Everett, Granite Falls, llwaco, La Conner, Port Angeles, Port Orchard, Port Townsend, Ranier, Fox Island, Mercer Is-
land, Seattle, Standwood, Other Washington. For Canada: Port Hardy, Port Edward, Prince Rupert, Vancouver, Haines Junction, Other Canada.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 22, 2023.
Everett Wayne Baxter,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023-28707 Filed 12-27-23; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF DEFENSE

Department of the Air Force
[AIT-231220A-SL]

Notice of Availability of Software and
Documentation for Licensing

AGENCY: Department of the Air Force,
Department of Defense.

ACTION: Availability of WIFI Distinct
Native Attribute (DNA) Fingerprinting
Demonstration Code.

SUMMARY: Pursuant to the provisions of
section 801 of Public Law 113-66 (2014
National Defense Authorization Act);
the Department of the Air Force
announces the availability of WIFI

Distinct Native Attribute (DNA)
Fingerprinting Demonstration Code,
V23, dated 15 Nov 2023, to include
source code (MATLAB m-files),
experimentally collected WIFI data
(MATLAB mat-files), and operation
checking (Ops Check) documentation
software and related documentation for
to illustrate some basic elements of
Distinct Native Attribute (DNA)
fingerprinting. DNA fingerprints are
extracted from radio frequency device
emissions and used to discriminate
(uniquely identify) specific hardware
devices using machine learning (ML)
techniques. The demonstrated
discriminability is akin to using human
fingerprints and/or human DNA to
discriminate (identify) individuals. The
package includes a series of folders and
code for performing end-to-end DNA
fingerprinting. The folders are
sequentially numbered and include
some experimentally collected WiFi
signals; some 1D and 2D fingerprint
extraction/generation code, and some
machine learning code for performing
the discrimination. All of the code

includes header information indicating
contributing researchers and
appropriate references for signals and
systems where the DNA fingerprinting
has been demonstrated.

ADDRESSES: Licensing interests should
be sent to AFIT ORTA, 2950 Hobson
Way, Wright-Patterson AFB, OH 45433;
937-255-3633; or Email:
AFIT.CZ.ORTA®@us.af.mil. Include
Docket No. AIT-231220-SL in the
subject line of the message.

FOR FURTHER INFORMATION CONTACT:
AFIT ORTA, 2950 Hobson Way, Wright-
Patterson AFB, OH 45433; 937—255—
3633; or Email: AFIT.CZ.ORTA@
us.af.mil.

SUPPLEMENTARY INFORMATION: None.

Authority: Section 801 of Public Law
113—-66 (2014 National Defense
Authorization Act).

Tommy W. Lee,

Acting Air Force Federal Register Liaison
Officer.

[FR Doc. 2023-28624 Filed 12-27-23; 8:45 am]
BILLING CODE 5001-10-P
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DEPARTMENT OF DEFENSE
Office of the Secretary

Meeting Notice—Military Justice
Review Panel

AGENCY: General Counsel of the
Department of Defense, Department of
Defense (DoD).

ACTION: Notice of meeting.

SUMMARY: The DoD is publishing this
notice to announce that the Military
Justice Review Panel will host an open
meeting on January 16-17, 2024.
DATES: Tuesday, January 16, 2024—
Open to the public from 9:45 a.m. to
11:45 a.m. and 12:45 p.m. to 2 p.m.
eastern standard time (EST) and
Wednesday, January 17, 2024—Open to
the public from 10:15 a.m. to 12 p.m.
and 1 p.m. to 2:45 p.m. EST.
ADDRESSES: This meeting will be held at
the General Gordon R. Sullivan
Conference and Event Center, 2425
Wilson Blvd., Arlington, VA 22201. The
meeting can be accessed virtually via
the following dial-in number and links:
Dial-in: +1 646 828 7666, Meeting ID:
161 535 0618 Passcode: 654321. Link:
https://www.zoomgov.com/j/
16153506187pwd
=NFowUHFKSVQvOUpr
ZUFaOVd6Rmx]Zz09. Meeting ID: 161
535 0618 Passcode: 654321. For those
who would like to attend, please send
registration information to
whs.pentagon.em.mbx.mjrp@mail.mil,
providing your name, email,
organization (if applicable), and
telephone number.

FOR FURTHER INFORMATION CONTACT: Mr.
Pete L. Yob, 703—-693-3857 (Voice),
louis.p.yob.civ@mail.mil (Email).
Mailing address is MJRP, One Liberty
Center, 875 N Randolph Street, Suite
150, Arlington, Virginia 22203. The
most up-to-date changes to the meeting
agenda can be found on the website:
https://mjrp.osd.mil.

SUPPLEMENTARY INFORMATION: Pursuant
to §5521 of the National Defense
Authorization Act (NDAA) for Fiscal
Year (FY) 2017, as amended by § 531(k)
of the FY 2018 NDAA, the Secretary of
Defense established this panel to
conduct independent periodic reviews
and assessments of the operation of the
Uniform Code of Military Justice
(UCMYJ). (10 U.S.C. 946. Art. 146
(effective Jan 1, 2019)).

Purpose of the Meeting: Pursuant to
UCM]J, Article 146, the MJRP shall
conduct independent periodic reviews
and assessments of the operation of the
UCM]J. This will be the ninth meeting
held by the MJRP. On Day 1, the MJRP
will hold two open sessions. The first

session will be composed of former
military judges. After a lunch break, the
MJRP will hear from a panel of special
victims’ counsel. On Day 2, MJRP
members will hold two open sessions.
First, the MJRP will hear from a panel
composed of military appellate
government counsel followed by a
second session composed of military
appellate defense counsel.

Dated: December 21, 2023.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2023-28717 Filed 12—27-23; 8:45 am]
BILLING CODE 6001-FR-P

DEPARTMENT OF EDUCATION

Applications for New Awards; Office of
Indian Education Formula Grants to
Local Educational Agencies

AGENCY: Office of Elementary and
Secondary Education, Department of
Education.

ACTION: Notice.

SUMMARY: The Department of Education
(Department) is issuing a notice inviting
applications for new awards for fiscal
year (FY) 2024 for Office of Indian
Education (OIE) Formula Grants to
Local Educational Agencies (Formula
Grants), Assistance Listing Number
84.060A. This notice relates to the
approved information collection under
OMB control number 1810-0021.

DATES:

Part I of Electronic Application
System for Indian Education (EASIE)
Applications Available: February 5,
2024.

Deadline for Transmittal of EASIE
Part I: March 8, 2024.

Part II of EASIE Applications
Available: April 1, 2024.

Deadline for Transmittal of EASIE
Part II: May 10, 2024.

FOR FURTHER INFORMATION CONTACT: For
questions about the Formula Grants
program, contact Crystal C. Moore, U.S.
Department of Education, 400 Maryland
Avenue SW, MS 6335, Washington, DC
20202-6335. Telephone: (202) 987—
0607. Email: crystal.moore@ed.gov.

For technical questions about the
EASIE application and uploading
documentation, contact the Partner
Support Center (PSC). Telephone: 877—
457-3336. Email: OIE.EASIE@ed.gov.

If you are deaf, hard of hearing, or
have a speech disability and wish to
access telecommunications relay
services, please dial 7-1-1.

SUPPLEMENTARY INFORMATION:

Full Text of Announcement

Note: Applicants must meet the
deadlines for both EASIE Part I and Part
II to be eligible to receive a grant.
Failure to submit the required
supplemental documentation, described
under Content and Form of Application
Submission in section IV of this notice,
by the EASIE Part I or IT deadline, will
result in an incomplete application that
will not be considered for funding. OIE
recommends uploading the
documentation at least 4 days prior to
the deadlines to ensure that any
potential submission issues are resolved
prior to the deadlines.

I. Funding Opportunity Description

Purpose of Program: The Formula
Grants program provides grants to
support local educational agencies
(LEAS), Indian Tribes and organizations,
and other eligible entities in developing
and implementing elementary and
secondary school programs that serve
Indian students. These funds must be
used to support comprehensive
programs that are designed to meet the
unique cultural, language, and
educational needs of American Indian
and Alaska Native (AIAN) students and
ensure that all students meet
challenging State academic standards.
The information gathered from the
project’s final annual performance
report (APR) will be utilized to
complete OIE’s required annual
reporting. Specifically, that report
covers the Secretary’s established
performance measures for assessing the
effectiveness and efficiency of the
Formula Grants program as detailed in
this notice.

Integration of Services Authorized: As
authorized under section 6116 of the
Elementary and Secondary Education
Act of 1965, as amended (ESEA), the
Secretary will, upon receipt of an
acceptable plan for the integration of
education and related services, and in
cooperation with other relevant Federal
agencies, authorize the entity receiving
the funds under this program to
consolidate all Federal funds that are to
be used exclusively for Indian students.
Instructions for submitting an
integration of education and related
services plan are included in EASIE,
which is described under Application
and Submission Information in section
IV of this notice.

Note: Under the Formula Grants
program, all applicants are required to
develop proposed projects in open
consultation, including through public
hearings to provide a full opportunity to
understand the program and to offer
recommendations regarding the program


https://www.zoomgov.com/j/1615350618?pwd=NFowUHFKSVQvOUprZUFaOVd6RmxJZz09
https://www.zoomgov.com/j/1615350618?pwd=NFowUHFKSVQvOUprZUFaOVd6RmxJZz09
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mailto:whs.pentagon.em.mbx.mjrp@mail.mil
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(section 6114(c)(3)(C) of the ESEA), with
parents and teachers of Indian children,
representatives of Indian Tribes on
Indian lands located within 50 miles of
any school that the LEA will serve if
such Tribes have any children in such
school, Indian organizations (IOs), and,
if appropriate, Indian students from
secondary schools. LEA applicants are
required to develop proposed projects
with the participation and written
approval of an Indian Parent Committee
whose membership includes parents
and family members of Indian children
in the LEA’s schools; representatives of
Indian Tribes on Indian lands located
within 50 miles of any school that the
LEA will serve if such Tribes have any
children in such school; teachers in the
schools; and, if appropriate, Indian
students attending secondary schools of
the LEA (ESEA section 6114(c)(4)). The
majority of the Indian Parent Committee
members must be parents and family
members of Indian children (ESEA
section 6114(c)(4)(B)).

Definition: The following definition is
from ESEA section 6112(d)(3):

Indian community-based organization
(ICBO) means any organization that (1)
is composed primarily of Indian
parents, family members, and
community members, Tribal
government education officials, and
Tribal members, from a specific
community; (2) assists in the social,
cultural, and educational development
of Indians in such community; (3) meets
the unique cultural, language, and
academic needs of Indian students; and
(4) demonstrates organizational and
administrative capacity to manage the
grant.

Statutory Hiring Preference: Awards
are subject to the provisions of section
7(b) of the Indian Self-Determination
and Education Assistance Act (25 U.S.C.
5307(b)). To the greatest extent feasible,
a grantee is required to—

(1) Give to Indians preferences and
opportunities for training and
employment in connection with the
administration of the grant; and

(2) Give to Indian organizations and to
Indian-owned economic enterprises, as
defined in section 3 of the Indian
Financing Act of 1974 (25 U.S.C.
1452(e)), preference in the award of
contracts in connection with the
administration of the grant.

For purposes of this requirement, an
Indian is a member of any federally
recognized Indian Tribe (25 U.S.C.
1452(b)).

Program Authority: 20 U.S.C. 7421, et
seq.
?\Tote: Projects will be awarded and
must be operated in a manner consistent
with the nondiscrimination

requirements contained in Federal civil
rights laws.

Applicable Regulations: (a) The
Education Department General
Administrative Regulations in 34 CFR
parts 75, 77, 81, 82, 84, 97, 98, and 99.
(b) The Office of Management and
Budget Guidelines to Agencies on
Governmentwide Debarment and
Suspension (Non-procurement) in 2
CFR part 180, as adopted and amended
as regulations of the Department in 2
CFR part 3485. (c) The Uniform
Administrative Requirements, Cost
Principles, and Audit Requirements for
Federal Awards in 2 CFR part 200, as
adopted and amended as regulations of
the Department in 2 CFR part 3474.

II. Award Information

Type of Award: Formula grants.

Estimated Available Funds: The
Administration requested $117,381,000
for the Formula Grants program for FY
2024. The actual level of funding, if any,
depends on final congressional action.
However, we are inviting applications to
allow enough time to complete the grant
process if Congress appropriates funds
for this program.

Estimated Range of Awards: $4,000 to
$2,653,404.

Estimated Average Size of Awards:
$86,000.

Estimated Number of Awards: 1,300.

Note: The Department is not bound by
any estimates in this notice.

Project Period: 12 months.

III. Eligibility Information

1. Eligible Applicants: The following
entities are eligible under this program:
certain LEAs, as prescribed by ESEA
section 6112(b), including charter
schools authorized as LEAs under State
law; certain schools funded by the
Bureau of Indian Education of the U.S.
Department of the Interior (BIE), as
prescribed by ESEA section 6113(d);
Indian Tribes and I0s under certain
conditions, as prescribed by ESEA
section 6112(c); and ICBOs, as
prescribed by ESEA section 6112(d).
Consortia of two or more eligible
entities are also eligible under certain
circumstances, as prescribed by ESEA
section 6112(a)(4).

2. a. Cost Sharing or Matching: This
program does not require cost sharing or
matching.

b. Supplement Not Supplant: ESEA
section 6114(c)(1) requires an LEA to
use these grant funds only to
supplement the funds that, in the
absence of these Federal funds, such
agency would make available for
services described in this application,
and not to supplant such funds.

c. Indirect Cost Rate Information: This
program uses a restricted indirect cost
rate. For more information regarding
restricted indirect costs, or to obtain a
negotiated restricted indirect cost rate,
please see: www2.ed.gov/about/offices/
list/ocfo/intro.html.

d. Administrative Cost Limitation:
Under ESEA section 6115(d), no more
than five percent of funds awarded for
a grant under this program may be used
for administrative purposes. Note that,
since fiscal year 2020, Congress has
included language in appropriations
acts to clarify that the statutory 5
percent limit does not include indirect
costs. In the event such language is not
included in the FY 2024 appropriations
act, the Department will work with
successful applicants to make budget
adjustments to align with administrative
cost restrictions, if necessary.

IV. Application and Submission
Information

1. How to Request an Application
Package: You can obtain an entity-
specific link for the electronic
application for grants under this
program by contacting the PSC listed
under FOR FURTHER INFORMATION
CONTACT.

On request to the program contact
person listed under FOR FURTHER
INFORMATION CONTACT, individuals with
disabilities can obtain this document
and a copy of the application package in
an accessible format. The Department
will provide the requestor with an
accessible format that may include Rich
Text Format (RTF) or text format (txt),
a thumb drive, an MP3 file, braille, large
print, audiotape, or compact disc, or
other accessible format.

2. Content and Form of Application
Submission: Requirements concerning
the content of an application, together
with the forms you must submit and
technical assistance resources, are
located on the EASIE Communities of
Practice website at https://
easie.communities.ed.gov/.

Note: OIE and PSC will provide
comprehensive documentation to
support applicants and grantees with
accessing, navigating, and entering data
and submitting their responses into the
Office of Management and Budget
(OMB) MAX Survey. Prior to the
opening of EASIE Part I, this
documentation will be announced and
posted on the EASIE Communities of
Practice website at: https://
easie.communities.ed.gov/.

User accounts were replaced with an
entity-specific link (also known as a
token) to access the EASIE application
in the OMB MAX Survey. Only
individuals that are registered as the
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current Point of Contact (POC), Project
Director (PD), or Authorized Official
Representative (AOR) will receive the
entity-specific link to access the
application for EASIE Part I and II. The
AOR can continue to delegate the
responsibility of completing the EASIE
application in the new OMB MAX
Survey to other entity contacts by
sharing their entity-specific link
internally. The AOR is ultimately
responsible for reviewing and certifying
the application. Please contact the PSC
with any questions related to this
change.

Supplementary Documentation: The
EASIE application requires submission
of the following supplementary
documentation in electronic Portable
Document Format (PDF):

(1) In EASIE Part I, applicants that are
Tribes, 10s, or ICBOs must submit the
appropriate “Applying in Lieu of the
LEA” agreement form with their
application to verify their eligibility no
later than March 8, 2024 (which is the
closing date of EASIE Part I). Each
separate eligibility document is
identified by applicant type as either
Tribe Applying in Lieu of an LEA
Agreement; IO Agreement; or ICBO
Agreement. These are available on the
EASIE Communities of Practice website
(https://easie.communities.ed.gov/) as
downloadable documents. The details of
the verification process, which are
necessary to meet the statutory
eligibility requirements for Tribes, IOs,
and ICBOs, are in the application
package.

(2) In EASIE Part I, the lead applicant
for a consortium must use the
consortium agreement form that is
available on the Getting Started page in
the EASIE Portal as a downloadable
document and upload it to EASIE no
later than March 8, 2024 (the closing
date of EASIE Part I).

(3) In EASIE Part II, for an applicant
that is an LEA or a consortium of LEAs,
the EASIE application requires the
electronic PDF submission of the Indian
Parent Committee Approval form no
later than May 10, 2024 (which is the
deadline for transmittal of EASIE Part
II). Applicants are encouraged to begin
planning parent committee meetings
early to ensure parent committee
requirements are met before EASIE Part
II closes. The form is available on the
EASIE Communities of Practice website
at https://easie.communities.ed.gov/.

3. Submission Dates and Times: Part
I of the Formula Grant EASIE
Applications Available: February 5,
2024.

Deadline for Transmittal of EASIE
Part I: March 8, 2024, 11:59 p.m.,
Eastern Time.

Part II of the Formula Grant EASIE
Applications Available: April 1, 2024.

Deadline for Transmittal of EASIE
Part II: May 10, 2024, 11:59 p.m.,
Eastern Time.

Submit applications for grants under
this program electronically using EASIE
located in the OIE-provided portal. For
information (including dates and times)
about how to submit your application,
please refer to Other Submission
Requirements in section IV of this
notice.

OIE will only consider applications
that are compliant with deadline
requirements.

Individuals with disabilities who
need an accommodation or auxiliary aid
in connection with the application
process should contact the person listed
under FOR FURTHER INFORMATION
CONTACT. If the Department provides an
accommodation or auxiliary aid to an
individual with a disability in
connection with the application
process, the individual’s application
remains subject to all other
requirements and limitations in this
notice.

4. Intergovernmental Review: This
program is not subject to Executive
Order 12372 and the regulations in 34
CFR part 79.

5. Unique Entity Identification (UEI)
Number, Taxpayer Identification
Number, and System for Award
Management: To do business with the
Department, you must—

a. Have a Unique Entity Identification
(UEI) number and a Taxpayer
Identification Number (TIN);

b. Register both your UEI number and
TIN with the System for Award
Management (SAM), the Government’s
primary registrant database;

c. Provide your UEI number and TIN
on your SAM application; and

d. Maintain an active SAM
registration with current information
while your application is under review
by the Department and, if you are
awarded a grant, during the project
period.

You can obtain a UEI number from
Sam.gov at the following website:
https://sam.gov/. A UEI number can be
created within one to two business days.

If you are a corporate entity, agency,
institution, or organization, you can
obtain a TIN from the Internal Revenue
Service. If you are an individual, you
can obtain a TIN from the Internal
Revenue Service or the Social Security
Administration. If you need a new TIN,
please allow 2 to 5 weeks for your TIN
to become active.

The SAM registration process can take
approximately seven business days, but
may take upwards of several weeks,

depending on the completeness and
accuracy of the data you enter in the
SAM database. Thus, if you think you
might want to apply for Federal
financial assistance under a program
administered by the Department, please
allow sufficient time to obtain and
register your UEI number and TIN. We
strongly recommend that you register
early.

If you are currently registered with
SAM, you may not need to make any
changes. However, please make certain
that the TIN associated with your UEI
number is correct. Also note that you
will need to update your registration
annually. This may take three or more
business days.

Information about SAM is available at
https://sam.gov/. To further assist you
with obtaining and registering your UEI
number and TIN in SAM or updating
your existing SAM account, we have
prepared a SAM.gov Tip Sheet, which
you can find here: www2.ed.gov/about/
offices/list/ofo/docs/unique-entity-
identifier-transition-fact-sheet.pdf.

6. Other Submission Requirements:

a. Electronic Submission of
Applications.

EASIE is an electronic application
within OMB MAX Survey that users
access via an entity-specific link. It is
divided into two parts: EASIE Part I and
EASIE Part II.

EASIE Part I (student count) provides
the appropriate data entry screens to
submit verified, aggregated, Indian
student count totals based on either the
Indian School Equalization Program
(ISEP) count or the Indian Student
Eligibility Certification Form (ED 506
Form). All applicants must submit a
current Indian student count for FY
2024. Applicants must use the ED 506
Form to document eligible Indian
students; however, BIE schools may use
either the ISEP count or the ED 506
Form count to verify their Indian
student counts. Applicants must protect
the privacy of all individual data
collected and only report aggregated
data to the Secretary.

Applicants that verify their Indian
student count with the ED 506 Form
must document their Indian student
counts by completing the following: (1)
annually, the applicant must verify
there is a valid ED 506 Form for each
Indian child included in the count; (2)
all ED 506 Forms included in the count
must be completed, signed, and dated
by the parent or legal guardian, and be
on file with the applicant; (3) the
applicant must maintain a copy of the
student enrollment roster(s) covering
the same period of time indicated in the
application as the count period; and (4)
each Indian child included in the count


http://www2.ed.gov/about/offices/list/ofo/docs/unique-entity-identifier-transition-fact-sheet.pdf
http://www2.ed.gov/about/offices/list/ofo/docs/unique-entity-identifier-transition-fact-sheet.pdf
http://www2.ed.gov/about/offices/list/ofo/docs/unique-entity-identifier-transition-fact-sheet.pdf
https://easie.communities.ed.gov/
https://easie.communities.ed.gov/
https://sam.gov/
https://sam.gov/

89674

Federal Register/Vol. 88, No. 248/ Thursday, December 28, 2023/ Notices

must be listed on the LEA’s enrollment
roster(s) and in attendance for at least 1
day during the count period.

BIE schools that enter an ISEP count
to verify their Indian student count
must use the most current Indian
student count certified by the BIE.

Once an Indian child is determined to
be eligible to be counted for such grant
award, the applicant must maintain a
record of such determination and must
not require a new or duplicate
determination or form to be made for
such child for a subsequent application
for a grant under this program.

Applicants must indicate the time
span for the project objectives and
corresponding activities and services for
AIAN students. Applicants can choose
to set objectives that remain the same
for up to four years to facilitate data
collection and enhance long-term
planning.

In EASIE Part II, all applicants are
required to—

(1) Select the type of program being
submitted as either regular formula
grant project, formula grant project
consolidated with a Title I schoolwide
program, or integration of services
under ESEA section 6116;

(2) Select the grade levels offered by
the LEA or BIE school;

(3) Identity, from a list of possible
Department grant programs (e.g., ESEA
Title I), the programs in the LEA that are
currently coordinated with a Formula
Grant project, or with which the school
district plans to coordinate during the
project year, in accordance with ESEA
section 6114(c)(5), and describe the
comprehensive program for AIAN
students with those grant programs;

(4) Describe the professional
development opportunities that will be
provided as part of a comprehensive
program to ensure that teachers and
other school professionals who are new
to the Indian community are prepared to
work with Indian children, and that all
teachers who will be involved in
programs assisted by this grant have
been properly trained to carry out such
programs, as required by ESEA section
6114(b)(5);

(5) Provide information on how the
State assessment data of all Indian
students (not just those served) are used
and how such information will be
disseminated to the Indian community,
Indian Parent Committee, and Indian
Tribes whose children are served by the
LEA. Also describe how assessment data
from the previous school year (SY) were
used, as required by ESEA section
6114(b)(6);

(6) Indicate when the public hearing
was held for SY 2024-25, as required by
ESEA section 6114(c)(3)(C);

(7) For an applicant that is an LEA,
BIE school, or a consortium of LEAs or
BIE schools, describe the process the
applicant used to meaningfully
collaborate with Indian Tribes located
in the community in a timely, active,
and ongoing manner in the development
of the comprehensive program and the
actions taken as a result of such
collaboration (ESEA section 6114(b)(7));

(8) Identify specific project objectives
that will further the goal of providing
culturally responsive education for
AIJAN students to meet their academic
needs and help them meet State
achievement standards (ESEA section
6115(b));

(9) For an LEA that selects a
schoolwide application, identify how
the use of such funds in a schoolwide
program will produce benefits to Indian
students that would not be achieved if
the funds were not used in a schoolwide
program (ESEA section 6115(c)(3));

(10) Submit a program budget and
justification based on the estimated
grant amount that the EASIE calculates
from the Indian student count submitted
in EASIE Part I. After the initial grant
amounts are determined, additional
funds may become available due to such
circumstances as withdrawn
applications or a reduction in another
applicant’s student count. An applicant
whose award amount increases or
decreases more than $5,000 must submit
a revised budget prior to receiving its
grant award but will not need to re-
certify its application. If an applicant’s
award amount increases or decreases by
less than $5,000, a budget update is not
required. For an applicant that receives
an increased award amount following
submission of its original budget, the
applicant must allocate the increased
amount only to previously approved
budget categories;

(11) As required by section 427 of the
General Education Provisions Act
(GEPA), describe the steps the applicant
proposes to take to ensure equitable
access to, and participation in, the
project or activity to be conducted with
such assistance, by addressing the
special needs of students, teachers, and
other program beneficiaries in order to
overcome barriers to equitable
participation, including barriers based
on gender, race, color, national origin,
disability, and age; and

(12) If needed, provide additional
comments to assist OIE in the review of
the application.

Registration for Formula Grant EASIE:
Current, former, and new applicants
interested in submitting a Formula
Grants application must register for
EASIE. Prior to the opening of EASIE
Part I, PSC will send a broadcast to prior

year grantees and new prospective
applicants that have contacted PSC and
registered for EASIE. All recipients who
receive PSC’s broadcast will be asked to
complete their intent to apply for the
upcoming application period in the
EASIE Portal. All prospective applicants
will be provided the opportunity to
confirm if any updates to their
registration information are necessary,
and/or if they would like to completely
decline registration. Entities that do not
have an active registration or are new
applicants should contact the PSC listed
under FOR FURTHER INFORMATION
CONTACT to register any time before the
EASIE Part I application deadline date.
Registration does not serve as the
entity’s grant application. For assistance
registering, contact the PSC listed under
FOR FURTHER INFORMATION CONTACT.

Certification for Formula Grant
EASIE: The applicant’s AOR must be a
senior-level official (e.g.,
Superintendent, Tribal Chief, or similar)
of the entity and legally authorized by
the applicant organization to approve
the application. The AOR must certify
EASIE Part I and Part II by the deadline
date. Each applicant should identify at
least three system users, one for each of
the following: Project Director,
Authorized Official Representative, and
another party (such as a Budget
Director) designated to answer questions
in the event the project director is
unavailable. The certification process
ensures that the information in the
application is true, reliable, and valid.
An applicant that provides a false
statement in the application is subject to
penalties under the False Claims Act, 18
U.S.C. 1001.

b. Submission of Paper Applications
by Mail.

We discourage paper applications, but
if electronic submission is not possible
(e.g., you do not have access to the
internet), you must provide a written
statement that you intend to submit a
paper application. Send this written
statement no later than Wednesday,
January 31, 2024.

If you mail your written statement to
the Department, it must be postmarked
no later than two weeks before the
application deadline date of EASIE Part
1. If you fax your written statement to
the Department, we must receive the
faxed statement no later than two weeks
before the application deadline date of
EASIE Part I. If you email the written
statement, it must be sent no later than
two weeks before the application
deadline date to the person listed under
FOR FURTHER INFORMATION CONTACT.

Address and mail or fax your
statement to: Crystal C. Moore, U.S.
Department of Education, Office of
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Indian Education, 400 Maryland
Avenue SW, MS 6335, Washington, DC
20202-6335. FAX: (202) 205—-0606.

Your paper application must be
submitted in accordance with the mail
or hand delivery instructions described
in this notice.

You must mail the original and two
copies of your application, on or before
the application deadline dates for both
EASIE Part I and Part II, to the
Department at the following address:
U.S. Department of Education, Office of
Indian Education, Attention: Crystal
Moore, 400 Maryland Avenue SW, MS
6335, Washington, DC 20202-6335.

You must show proof of mailing
consisting of one of the following:

(1) A legibly dated U.S. Postal Service
postmark.

(2) A legible mail receipt with the
date of mailing stamped by the U.S.
Postal Service.

(3) A dated shipping label, invoice, or
receipt from a commercial carrier.

(4) Any other proof of mailing
acceptable to the Secretary of the U.S.
Department of Education.

If you mail your application through
the U.S. Postal Service, we do not
accept either of the following as proof
of mailing:

(1) A private metered postmark.

(2) A mail receipt that is not dated by
the U.S. Postal Service.

Note: The U.S. Postal Service does not
uniformly provide a dated postmark.
Before relying on this method, you
should check with your local post
office.

We will not consider applications
postmarked after the application
deadline date for EASIE Part I or Part II.

c. Submission of Paper Applications
by Hand Delivery.

If you are submitting a paper
application, you (or a courier service)
may deliver your paper application to
the Department by hand. You must
deliver the original and two copies of
your application by hand, on or before
the application deadline dates for both
EASIE Part I and Part II, to the
Department at the following address:
U.S. Department of Education, Office of
Indian Education, Attention: Crystal
Moore, 400 Maryland Avenue SW, MS
6335, Washington, DC 20202-6335.

The program office accepts hand
deliveries daily between 8:00 a.m. and
4:30 p.m., Eastern Time, except
Saturdays, Sundays, and Federal
holidays.

Note for Mail or Hand Delivery of
Paper Applications: If you mail or hand
deliver your application to the
Department—

(1) You must indicate on the envelope
and—if not provided by the

Department—in Item 11 of the SF 424
the Assistance Listing Number,
including suffix letter, of this program—
84.060A; and

(2) The program office will mail you
a notification of receipt of your grant
application. If you do not receive this
notification within 15 business days
from the application deadline date, you
should contact the program office at
(202) 987-0607.

V. Grant Administration Information

1. Risk Assessment and Specific
Conditions: Consistent with 2 CFR
200.206, before awarding grants under
this program the Department conducts a
review of the risks posed by applicants.
Under 2 CFR 200.208, the Secretary may
impose specific conditions and, under 2
CFR 3474.10, in appropriate
circumstances, high-risk conditions on a
grant if the applicant or grantee is not
financially stable; has a history of
unsatisfactory performance; has a
financial or other management system
that does not meet the standards in 2
CFR part 200, subpart D; has not
fulfilled the conditions of a prior grant;
or is otherwise not responsible.

2. Administrative and National Policy
Requirements: We identify
administrative and national policy
requirements in the application package
and reference these and other
requirements in the Applicable
Regulations section of this notice.

We reference the regulations outlining
the terms and conditions of a grant in
the Applicable Regulations section of
this notice and include these and other
specific conditions in the Grant Award
Notification (GAN). The GAN also
incorporates your approved application
as part of your binding commitments
under the grant.

3. Reporting: (a) If you apply for a
grant under this program, you must
ensure that you have in place the
necessary processes and systems to
comply with the reporting requirements
in 2 CFR part 170 should you receive
funding. This does not apply if you have
an exception under 2 CFR 170.110(b).

(b) You must submit a final annual
performance report (APR) using EASIE
via the OMB MAX Survey entity-
specific link, including financial
information, as directed by the
Secretary, within 120 days after the
close of the grant year. Grantees will be
able to access the APR via the EASIE
portal link provided to registered
entities prior to the system being open
to users. Grantees will receive an email
from the PSC identifying the date that
the APR will be available to grantees
and the deadline for its transmission.

4. Performance Measures: For the
purposes of Department reporting under
34 CFR 75.110, the Secretary has
established the following key
performance measures for assessing the
effectiveness and efficiency of the
Formula Grants program: (1) the
percentage of AIAN students in grades
four and eight who score at or above the
basic level in reading on the National
Assessment of Educational Progress
(NAEP); (2) the percentage of AIAN
students in grades four and eight who
score at or above the basic level in
mathematics on the NAEP; (3) the
percentage of AIAN students in grades
three through eight meeting State
achievement standards by scoring at or
above the proficient level in reading and
mathematics on State assessments; (4)
the difference between the percentage of
AIAN students in grades three through
eight at or above the proficient level in
reading and mathematics on State
assessments and the percentage of all
students scoring at those levels; (5) the
percentage of AIAN students who
graduate from high school as measured
by the 4-year adjusted cohort graduation
rate; (6) the percentage of grantees
providing culturally responsive
activities; and (7) the percentage of
funds used by grantees prior to award
closeout.

Note: In any year in which NAEP or
State assessment data are systematically
unavailable, reporting of such data will
not be required and will not be used for
purposes of performance measures.

5. Integrity and Performance System:
If you receive an award under this grant
program that over the course of the
project period may exceed the
simplified acquisition threshold
(currently $250,000), under 2 CFR
200.206(a)(2) we must make a judgment
about your integrity, business ethics,
and record of performance under
Federal awards—that is, the risk posed
by you as an applicant—before we make
an award. In doing so, we must consider
any information about you that is in the
integrity and performance system
(currently referred to as the Federal
Awardee Performance and Integrity
Information System (FAPIIS)),
accessible through SAM. You may
review and comment on any
information about yourself that a
Federal agency previously entered and
that is currently in FAPIIS.

Please note that, if the total value of
your currently active grants, cooperative
agreements, and procurement contracts
from the Federal Government exceeds
$10,000,000, the requirements in 2 CFR
part 200, Appendix XII, require you to
report certain integrity information to
FAPIIS semiannually. Please review the
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requirements in 2 CFR part 200,
Appendix XII, if this grant plus all the
other Federal funds you receive exceed
$10,000,000.

VI. Other Information

Accessible Format: On request to the
PSC listed under FOR FURTHER
INFORMATION CONTACT, individuals with
disabilities can obtain this document
and a copy of the application package in
an accessible format. The Department
will provide the requestor with an
accessible format that may include Rich
Text Format (RTF) or text format (txt),

a thumb drive, an MP3 file, braille, large
print, audiotape, or compact disc, or
other accessible format.

Electronic Access to This Document:
The official version of this document is
published in the Federal Register. You
may access the official edition of the
Federal Register and the Code of
Federal Regulations at www.govinfo.gov.
At this site you can view this document,
as well as other documents of this
Department published in the Federal
Register, in text or PDF. To use PDF,
you must have Adobe Acrobat Reader,
which is available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Adam Schott,

Deputy Assistant Secretary for Policy and
Programs Delegated the Authority to Perform
the Functions and Duties of the Assistant
Secretary for Elementary and Secondary
Education.

[FR Doc. 2023—-28597 Filed 12—27-23; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
[Docket No.: ED-2023-SCC-0183]

Agency Information Collection
Activities; Submission to the Office of
Management and Budget for Review
and Approval; Comment Request;
Evaluation of A Toolkit To Support
Evidence-Based Writing Instruction in
Grades 2 Through 4

AGENCY: Institute of Education Sciences
(IES), Department of Education (ED).

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act (PRA) of
1995, the Department is proposing a
new information collection request
(ICR).

DATES: Interested persons are invited to
submit comments on or before January
29, 2024.

ADDRESSES: Written comments and
recommendations for proposed
information collection requests should
be submitted within 30 days of
publication of this notice. Click on this
link www.reginfo.gov/public/do/
PRAMain to access the site. Find this
information collection request (ICR) by
selecting “Department of Education”
under “Currently Under Review,” then
check the “Only Show ICR for Public
Comment” checkbox. Reginfo.gov
provides two links to view documents
related to this information collection
request. Information collection forms
and instructions may be found by
clicking on the “View Information
Collection (IC) List” link. Supporting
statements and other supporting
documentation may be found by
clicking on the “View Supporting
Statement and Other Documents” link.
FOR FURTHER INFORMATION CONTACT: For
specific questions related to collection
activities, please contact Heidi Gansen,
(202) 245-6765.

SUPPLEMENTARY INFORMATION: The
Department is especially interested in
public comment addressing the
following issues: (1) is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: Evaluation of A
Toolkit to Support Evidence-Based
Writing Instruction in Grades 2 Through
4,

OMB Control Number: 1850-NEW.

Type of Review: New ICR.

Respondents/Affected Public:
Individuals or Households Total
Estimated Number of Annual
Responses: 4,188.

Total Estimated Number of Annual
Burden Hours: 1,237.

Abstract: The Institute of Education
Sciences (IES) within the U.S.
Department of Education (ED) requests
clearance for data collection activities to
support an evaluation of A Toolkit to
Support Evidence-Based Writing
Instruction in Grades 2 Through 4.
Specifically, this request covers
collection of data to conduct an

evaluation to assess whether
implementing the writing toolkit (1)
improves teachers’ attitudes towards
writing and helps them align their
writing instruction with the evidence-
based recommendations in the What
Works Clearinghouse (WWC) Teaching
Elementary School Students to Be
Effective Writers practice guide and (2)
improves students’ writing quality and
reading achievement. This randomized
controlled trial study will compare
teacher and student outcomes in schools
that implement the writing toolkit (the
treatment group) with the teacher and
student outcomes in schools that
continue to provide their usual
professional development supports (the
comparison group).

There is a great need for professional
learning supports in elementary writing
instruction to address low reading and
writing proficiency across the country.
Teacher preparation programs rarely
offer stand-alone writing instruction
(Myers et al. 2016; Morgan 2010;
Brenner 2013), and surveys show many
teachers and teacher educators do not
feel confident in writing instruction
(Myers et al. 2016; Cutler and Graham
2008). An accessible package of
professional learning materials designed
to help educators translate evidence-
based recommendations for elementary
writing instruction into daily
instruction could be a game-changer for
improving teacher practice and student
writing.

The elementary writing toolkit aims to
offer such an accessible, evidence-based
professional learning package by
drawing on the WWC Teaching
Elementary School Students to Be
Effective Writers practice guide. The
practice guide helps to fill the
professional development gaps for
elementary writing instruction by
providing clear, actionable
recommendations along with specific
implementation steps and examples.
The toolkit will build on the practice
guide to (1) make the recommendations
and implementation guidance accessible
and engaging for busy educators, (2)
create a structure for learning and
applying practices throughout a school
year, (3) promote collaborative learning
and planning among teachers, and (4)
offer tools for sustaining practices over
time. The toolkit will be a one-stop shop
that enables schools and educators to
access all supports in one place,
complemented by diagnostic tools to
assess practices and resources for school
leaders to institutionalize practices over
time. Incorporating multimedia
resources that are easy to navigate will
make the toolkit more inviting and will
facilitate the reinforcement of concepts
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that are difficult to learn through text
alone.

To provide context for the impact
findings and inform further
development of the toolkit, the
evaluation will examine teachers’
experiences and engagement in toolkit
activities, the learning modules
completed, challenges encountered and
suggested solutions, feedback on areas
to improve the toolkit and institutional
supports, and the extent to which the
professional development in writing
instruction received by teachers differs
between treatment and control schools.
Obtaining feedback on improving the
toolkit, regardless of whether the impact
findings are positive, is critical to
ensure that the toolkit is as useful as
possible to districts, schools, and
teachers when they implement the
evidence-based practices.

Dated: December 22, 2023.
Juliana Pearson,

PRA Coordinator, Strategic Collections and
Clearance, Governance and Strategy Division,
Office of Chief Data Officer, Office of
Planning, Evaluation and Policy
Development.

[FR Doc. 2023—-28653 Filed 12—27-23; 8:45 am]

BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER24-707-000]

Quartz Solar, LLC; Supplemental
Notice That Initial Market-Based Rate
Filing Includes Request for Blanket
Section 204 Authorization

This is a supplemental notice in the
above-referenced proceeding of Quartz
Solar, LLC’s application for market-
based rate authority, with an
accompanying rate tariff, noting that
such application includes a request for
blanket authorization, under 18 CFR
part 34, of future issuances of securities
and assumptions of liability.

Any person desiring to intervene or to
protest should file with the Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DG 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). Anyone filing a motion to
intervene or protest must serve a copy
of that document on the Applicant.

Notice is hereby given that the
deadline for filing protests with regard
to the applicant’s request for blanket
authorization, under 18 CFR part 34, of
future issuances of securities and

assumptions of liability, is January 10,
2024.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
may mail similar pleadings to the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426. Hand delivered submissions in
docketed proceedings should be
delivered to Health and Human
Services, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov). From the Commission’s
Home Page on the internet, this
information is available on eLibrary.
The full text of this document is
available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

User assistance is available for
eLibrary and the Commission’s website
during normal business hours from
FERC Online Support at 202-502—-6652
(toll free at 1-866—208—3676) or email at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—8659. Email the
Public Reference Room at
public.referenceroom@ferc.gov.

The Commission’s Office of Public
Participation (OPP) supports meaningful
public engagement and participation in
Commission proceedings. OPP can help
members of the public, including
landowners, environmental justice
communities, Tribal members and
others, access publicly available
information and navigate Commission
processes. For public inquiries and
assistance with making filings such as
interventions, comments, or requests for
rehearing, the public is encouraged to
contact OPP at (202) 502—-6595 or OPP@
ferc.gov.

Dated: December 21, 2023.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2023—-28694 Filed 12—27-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER24-720-000]

SJS 1 Storage, LLC; Supplemental
Notice That Initial Market-Based Rate
Filing Includes Request for Blanket
Section 204 Authorization

This is a supplemental notice in the
above-referenced proceeding of SJS 1
Storage, LLC’s application for market-
based rate authority, with an
accompanying rate tariff, noting that
such application includes a request for
blanket authorization, under 18 CFR
part 34, of future issuances of securities
and assumptions of liability.

Any person desiring to intervene or to
protest should file with the Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). Anyone filing a motion to
intervene or protest must serve a copy
of that document on the Applicant.

Notice is hereby given that the
deadline for filing protests with regard
to the applicant’s request for blanket
authorization, under 18 CFR part 34, of
future issuances of securities and
assumptions of liability, is January 10,
2024.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
may mail similar pleadings to the
Federal Energy Regulatory Commission,
888 First Street NE, Washington, DC
20426. Hand delivered submissions in
docketed proceedings should be
delivered to Health and Human
Services, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
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interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov). From the Commission’s
Home Page on the internet, this
information is available on eLibrary.
The full text of this document is
available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

User assistance is available for
eLibrary and the Commission’s website
during normal business hours from
FERC Online Support at 202-502-6652
(toll free at 1-866—208—3676) or email at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—8659. Email the
Public Reference Room at
public.referenceroom@ferc.gov.

The Commission’s Office of Public
Participation (OPP) supports meaningful
public engagement and participation in
Commission proceedings. OPP can help
members of the public, including
landowners, environmental justice
communities, Tribal members and
others, access publicly available
information and navigate Commission
processes. For public inquiries and
assistance with making filings such as
interventions, comments, or requests for
rehearing, the public is encouraged to
contact OPP at (202) 502—6595 or OPP@
ferc.gov.

Dated: December 21, 2023.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2023-28685 Filed 12—27-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER24-719-000]

San Juan Solar 1, LLC; Supplemental
Notice That Initial Market-Based Rate
Filing Includes Request for Blanket
Section 204 Authorization

This is a supplemental notice in the
above-referenced proceeding of San
Juan Solar 1, LLC’s application for
market-based rate authority, with an
accompanying rate tariff, noting that
such application includes a request for
blanket authorization, under 18 CFR
part 34, of future issuances of securities
and assumptions of liability.

Any person desiring to intervene or to
protest should file with the Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). Anyone filing a motion to
intervene or protest must serve a copy
of that document on the Applicant.

Notice is hereby given that the
deadline for filing protests with regard
to the applicant’s request for blanket
authorization, under 18 CFR part 34, of
future issuances of securities and
assumptions of liability, is January 10,
2024.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
may mail similar pleadings to the
Federal Energy Regulatory Commission,
888 First Street NE, Washington, DC
20426. Hand delivered submissions in
docketed proceedings should be
delivered to Health and Human
Services, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov). From the Commission’s
Home Page on the internet, this
information is available on eLibrary.
The full text of this document is
available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

User assistance is available for
eLibrary and the Commission’s website
during normal business hours from
FERC Online Support at 202-502—-6652
(toll free at 1-866—208—3676) or email at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—8659. Email the
Public Reference Room at
public.referenceroom@ferc.gov.

The Commission’s Office of Public
Participation (OPP) supports meaningful

public engagement and participation in
Commission proceedings. OPP can help
members of the public, including
landowners, environmental justice
communities, Tribal members and
others, access publicly available
information and navigate Commission
processes. For public inquiries and
assistance with making filings such as
interventions, comments, or requests for
rehearing, the public is encouraged to
contact OPP at (202) 502—6595 or OPP@
ferc.gov.

Dated: December 21, 2023.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2023—-28687 Filed 12—27-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Institution of Section 206
Proceedings and Refund Effective
Dates

Docket Nos.
Roundtop Energy LLC .............. EL24-41-000
Beaver Dam Energy LLC ......... | EL24-42—-000
Alpaca Energy LLC .......... EL24-43-000
Milan Energy LLC ......... EL24-44-000
Wolf Run Energy LLC EL24-45-000
Oxbow Creek Energy LLC ....... EL24-46-000

On December 21, 2023, the
Commission issued an order in Docket
Nos. EL24-41-000, EL.24-42-000,
EL24-43-000, EL.24-44-000, EL.24—45—
000, and EL24-46-000, pursuant to
section 206 of the Federal Power Act
(FPA), 16 U.S.C. 824e, instituting an
investigation regarding the continued
justness and reasonableness of
Roundtop Energy LLC, Beaver Dam
Energy LLC, Alpaca Energy LLC, Milan
Energy LLC, Wolf Run Energy LLC, and
Oxbow Creek Energy LLC’s Rate
Schedules. Roundtop Energy LLC, 185
FERC {61,211 (2023).

The refund effective dates in Docket
No. EL24-41-000, et al., established
pursuant to section 206(b) of the FPA,
will be the date of publication of this
notice in the Federal Register.

Any interested person desiring to be
heard in Docket No. EL24-41-000, et
al., must file a notice of intervention or
motion to intervene, as appropriate,
with the Federal Energy Regulatory
Commission, in accordance with Rule
214 of the Commission’s Rules of
Practice and Procedure, 18 CFR 385.214
(2022), within 21 days of the date of
issuance of the order.

In addition to publishing the full text
of this document in the Federal
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Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov) using the “eLibrary” link.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field. User assistance is
available for eLibrary and the FERC’s
website during normal business hours
from FERC Online Support at 202-502—
6652 (toll free at 1-866—208—3676) or
email at ferconlinesupport@ferc.gov, or
the Public Reference Room at (202) 502—
8371, TTY (202)502—8659. Email the
Public Reference Room at
public.referenceroom@ferc.gov.

The Commission strongly encourages
electronic filings of comments, protests
and interventions in lieu of paper using
the “eFile” link at http://www.ferc.gov.
In lieu of electronic filing, you may
submit a paper copy. Submissions sent
via the U.S. Postal Service must be
addressed to: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 888 First Street NE, Room
1A, Washington, DC 20426.
Submissions sent via any other carrier
must be addressed to: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

The Commission’s Office of Public
Participation (OPP) supports meaningful
public engagement and participation in
Commission proceedings. OPP can help
members of the public, including
landowners, environmental justice
communities, Tribal members and
others, access publicly available
information and navigate Commission
processes. For public inquiries and
assistance with making filings such as
interventions, comments, or requests for
rehearing, the public is encouraged to
contact OPP at (202) 502—6595 or OPP@
ferc.gov.

Debbie-Anne A. Reese,

Deputy Secretary.

[FR Doc. 2023—-28688 Filed 12—27—-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY
Federal Energy Regulatory
Commission

[Project Nos. 2341-033, 2350-025]
Georgia Power Company; Notice of

Intent To Prepare an Environmental
Assessment

On December 18, 2018, as
supplemented on May 24, 2019,

September 6, 2022, September 8, 2022,
and November 1, 2023, Georgia Power
Company (Georgia Power) filed an
application to surrender, decommission,
and remove the Langdale Hydroelectric
Project No. 2341 and the Riverview
Hydroelectric Project No. 2350. The
projects are located on the
Chattahoochee River in Chambers
County, Alabama and Harris County,
Georgia. The project does not occupy
federal lands.

The Commission issued public notice
of the surrender applications for both
proceedings on January 24, 2019, with
protests, comments, and motions to
intervene due to be filed by February 25,
2019. On February 14, 2019, the
Commission issued public notice
extending the comment and
intervention period until March 4, 2019,
due to the funding lapse at certain
federal agencies between December 22,
2018 and January 25, 2019. Several
commenters filed letters opposing the
proposed dam removals at both projects
while others expressed concern
regarding the potential for islands in the
river to be subject to increased erosion
due to dam removal. Additional
comments focused on concern for the
potential loss of boating and fishing
opportunities, loss of waterfront access
from neighboring property, as well as
for the continued existence of shoal
bass. Letters of support for dam removal
were filed by local citizens as well as
the Georgia Department of Natural
Resources Division of Wildlife
Resources and the Chattahoochee
Riverkeeper. The Muskogee Nation
requested that archeological surveys be
conducted prior to dam removal as well
as subsequent monitoring to ensure
protection of archeological sites.

On September 6, 2022, and
supplemented on September 8, 2022,
Georgia Power amended its surrender
applications by filing the
decommissioning plan for both projects.
The Commission issued public notice of
the decommissioning plan on November
17, 2022, with protests, comments, and
motions to intervene due to be filed by
December 19, 2022. On December 12,
2022, the FWS filed a letter of support
for decommissioning the projects and
removing the associated dams. No other
comments were received pursuant to the
public notice.

On November 1, 2023, Georgia Power
filed the following plans: (1) Final Pre-
Dam Removal Shoal Bass Abundance
and Tracking Study Report; (2) Final
Sediment Quality Study Report; (3)
Final Sediment Transport Assessment
Study Report; and (4) Revised Final
Hydraulic and Hydrologic Study Report.

This notice identifies Commission
staff’s intention to prepare an
environmental assessment (EA) for the
project. The planned schedule for the
completion of the EA is July 20241
Revisions to the schedule may be made
as appropriate. The EA will be issued
and made available for review by all
interested parties. All comments filed
on the EA will be reviewed by staff and
considered in the Commission’s final
decision on the proceeding.

The Commission’s Office of Public
Participation (OPP) supports meaningful
public engagement and participation in
Commission proceedings. OPP can help
members of the public, including
landowners, environmental justice
communities, Tribal members, and
others to access publicly available
information and navigate Commission
processes. For public inquiries and
assistance with making filings such as
interventions, comments, or requests for
rehearing, the public is encouraged to
contact OPP at (202) 502—6595 or OPP@
ferc.gov.

Any questions regarding this notice
may be directed to Mark Ivy at
202.502.6156 or mark.ivy@ferc.gov.

Dated: December 21, 2023.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2023-28698 Filed 12—27-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER24—-706—-000]

Northern Orchard Solar PV, LLC;
Supplemental Notice That Initial
Market-Based Rate Filing Includes
Request for Blanket Section 204
Authorization

This is a supplemental notice in the
above-referenced proceeding of
Northern Orchard Solar PV, LLC’s
application for market-based rate
authority, with an accompanying rate
tariff, noting that such application
includes a request for blanket
authorization, under 18 CFR part 34, of
future issuances of securities and
assumptions of liability.

Any person desiring to intervene or to
protest should file with the Federal
Energy Regulatory Commission, 888

142 U.S.C. 4336a(g)(1)(B) requires lead federal
agencies to complete EAs within 1 year of the
agency’s decision to prepare an EA. This notice
establishes the Commission’s intent to prepare an
EA for the project; therefore, the EA must be issued
within 1 year of the issuance date of this notice.
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First Street NE, Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). Anyone filing a motion to
intervene or protest must serve a copy
of that document on the Applicant.

Notice is hereby given that the
deadline for filing protests with regard
to the applicant’s request for blanket
authorization, under 18 CFR part 34, of
future issuances of securities and
assumptions of liability, is January 10,
2024.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
may mail similar pleadings to the
Federal Energy Regulatory Commission,
888 First Street NE, Washington, DC
20426. Hand delivered submissions in
docketed proceedings should be
delivered to Health and Human
Services, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov). From the Commission’s
Home Page on the internet, this
information is available on eLibrary.
The full text of this document is
available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

User assistance is available for
eLibrary and the Commission’s website
during normal business hours from
FERC Online Support at 202-502—6652
(toll free at 1-866—208—-3676) or email at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—-8659. Email the
Public Reference Room at
public.referenceroom@ferc.gov.

The Commission’s Office of Public
Participation (OPP) supports meaningful
public engagement and participation in
Commission proceedings. OPP can help
members of the public, including

landowners, environmental justice
communities, Tribal members and
others, access publicly available
information and navigate Commission
processes. For public inquiries and
assistance with making filings such as
interventions, comments, or requests for
rehearing, the public is encouraged to
contact OPP at (202) 502—6595 or OPP@
ferc.gov.

Dated: December 21, 2023.
Debbie-Anne A. Reese,
Deputy Secretary.
[FR Doc. 2023-28690 Filed 12—27-23; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. NJ24-5-000]

City of Azusa, California; Notice of
Filing

Take notice that on December 20,
2023, City of Azusa, California submits
tariff filing: City of Azusa 2024
Transmission Revenue Balancing
Account Adjustment and Existing
Transmission Contract Update to be
effective 1/1/2024.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211, 385.214).
Protests will be considered by the
Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. On or before the
comment date, it is not necessary to
serve motions to intervene or protests
on persons other than the Applicant.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued

by the President on March 13, 2020. For
assistance, contact the Federal Energy
Regulatory Commission at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208-3676 or TYY, (202)
502—-8659.

The Commission strongly encourages
electronic filings of comments, protests
and interventions in lieu of paper using
the “eFiling” link at http://
www.ferc.gov. Persons unable to file
electronically may mail similar
pleadings to the Federal Energy
Regulatory Commission, 888 First Street
NE, Washington, DC 20426. Hand
delivered submissions in docketed
proceedings should be delivered to
Health and Hum